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NOTES OF THE WEEK 








Recovery of Fine from Estate of De- 
ceased 

A point upon which the Lord Chief 
Justice said there was apparently no 
authority came before him for decision 
in Her Majesty’s Treasury v. Harris and 
Another (The Times, May 21). He held 
that the Crown was entitled to sue the 
administrators of a dead man upon 
whom a sentence involving the payment 
of a fine had been imposed, to recover 
the fine. The suit was against the per- 
sonal representatives of the deceased, 
who had been convicted at quarter 
sessions on charges of receiving, and 
sentenced to imprisonment and the pay- 
ment of fines. The fines amounted in 
all to £1,000. When he died the fines 
had not been paid. The time when they 
should have been paid was past. Lord 
Goddard said that in his opinion the 
fact that the convicted man was dead, 
so that he could no longer go to prison 
if he did not pay, did not do away with 
the fine. It was a debt still due to the 
Crown. The nature of a fine was that 
of a monetary penalty, but it was a 
monetary penalty due to the Crown. 
In most cases of fines the person en- 
titled was the Crown, though there were 
exceptions. It seemed important that 
a man should not benefit by his crime, 
and that his estate should not benefit. 


We believe that in the magistrates 


> 


courts the view has hitherto prevailed 


that, in the absence of authority, no 
steps could be taken to recover a fine 
after the death of the person fined, and 
consequently no demand has been made 
on those administering the estate. The 
fines have generally been written off as 
irrecoverable. The present case estab- 
lishes the principle that the estate is 
liable in respect of a fine as in the case 
of ordinary debt. 


Shorthand Writers 


We are indebted to Mr. Ronald Hors- 
man, clerk to the Scarborough justices, 
for calling our attention to an unusual 
situation that arose recently at the Scar- 
borough borough quarter sessions. 


It appears from a report in the Scar- 
borough Evening News that the learned 
recorder had to adjourn the court for 
something like two hours because the 
official shorthand writer was not in 


court. The London firm had apparently 
overlooked the matter. A fast car had 
to bring a shorthand writer from York. 
The police officer who drove the car 
covered the 42 miles in 45 minutes. 


There were in fact 16 trainee short- 
hand typists in court who had come 
there for practice, and with them was 
their tutor who had the speed of 200 
words a minute. No doubt the tutor 
could have undertaken the task with 
efficiency, but it was said she could not 
be employed because she was not an 
official shorthand writer. 


By s. 16 of the Criminal Appeal Act, 
1907, it is enacted that shorthand notes 
shall be taken of the proceedings at the 
trial of any person on indictment who, 
if convicted, is entitled or may be 
authorized to appeal under the Act. By 
r. 5 of the Criminal Appeal Rules it is 
provided that shorthand writers shall 
be appointed from time to time as 
required for the purposes of the Act by 
the Lord Chancellor and the Lord Chief 
Justice. The general scheme of the Rules 
is such as to make it appear that only 
official shorthand writers should be em- 
ployed and that, therefore, what was 
done at Scarborough was the only 
correct course. 


The Wrong Idea about Probation 


There still seems to be an idea among 
some people that every offender is en- 
titled to be put on probation at least 
once. The Newcastle Journal reports a 
case in which a man who pleaded guilty 
to being drunk and disorderly, stealing 
harness, and taking a motor vehicle 
without consent, said he had never had 
a chance. The clerk asked him what 
he meant by that, to which the man 
replied that he had never been put on 
probation. He was stated to have had 
previous convictions, and was sentenced 
to six months’ imprisonment in all. 


Because many offenders without pre- 
vious convictions are put on probation, 
and rightly so, it by no means follows 
that this is the best way of dealing with 
every first offender. There may be 
instances when a fine is one method of 
giving a man what he calls a chance, in 
that he is fortunate not to be sent to 
prison, and of course there are others 
in which a court may feel bound to 
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impose imprisonment. There is no 
such thing as a right to probation. Sec- 
tion 3 of the Criminal Justice Act, 
1948, requires a court before making a 
probation order, to have regard to the 
circumstances, including the nature of 
the offence and the character of the 
offender. There is nothing automatic 
about that. 


Wife Refusing to Give Evidence 


It was stated in a brief newspaper 
report of a charge against a man of 
causing bodily harm to his wife by 
attacking her with a chopper, that the 
wife refused to give evidence against 
him. He was, however, committed for 
trial. 


The position of a wife in such a case 
is that she is not only a competent wit- 
ness but is also compellable. At com- 
mon law she was always competent and 
compellable to give evidence for the 
prosecution in cases of offences com- 
mitted by her husband against her 
person or liberty. The same principle 
applies if the wife is the defendant and 
the husband is the person against whom 
the alleged offence was committed. 
The Criminal Evidence Act, 1898, 
which made husband and wife com- 
petent but not compellable witnesses 
for the prosecution against the other 
party to the marriage in certain other 
cases did not affect the position where 
husband or wife was competent and 
compellable. 


Probation Officers and the Divorce 
Division ' 

The work of probation officers in 
connexion with matrimonial cases in 
the magistrates’ courts is now well 
recognized as a valuable service. In 
many cases the parties gladly accept a 
suggestion from the bench that they 
should discuss with the probation officer 
the possibility of reconciliation, and in 
other cases probation officers may be 
able to assist in solving the problem of 
the disposal of children of the marriage. 
Probation officers have indeed become 
so well known for their help in this type 
of case that often their advice is sought 
without any application being made to 
the court, even though probation 
officers are careful to explain the right 
of access to the court. ' 


This welfare work is not confined to 
the magistrates’ court. For some years 
the services of probation officers have 
been available if required, in connexion 
with High Court proceedings, in Lon- 
don and in certain provincial towns. A 
deputy principal probation officer has 


now been assigned whole time to the 
Divorce Division in London, with 
assistance from other probation officers 
in London and elsewhere. 

The Home Office, in a circular dated 
May 21, states that it is proposed to 
amend the Probation Rules on the 
basis of a recommendation in the 
Report of the Royal Commission on 
Marriage and Divorce for the provision 
by the probation service of a court wel- 
fare service in the Divorce Division. 
The intention is that the services of a 
probation officer shall be available to 
Judges, commissioners and registrars at 
every divorce town as well as in Lon- 
don, and that a probation officer shall, 
if so requested by the court or by the 
probation officer assigned to the court, 
make inquiries with a view to assisting 
the court in making provision with 
respect to the custody of, or access to, 
children concerned in matrimonial pro- 
ceedings. 

Pending the amendment of the rules 
it is suggested that probation commit- 
tees should make voluntary arrange- 
ments for probation officers to make 
such inquiries as may be required. 


Garaging in the Street 

In a Note of the Week under this 
heading at 121 J.P.N. 303, we com- 
mented on two cases in which motorists 
who had left their cars overnight in 
the street had appealed unsuccessfully 
against conviction for causing unneces- 
sary obstruction; and we expressed the 
view that such prosecutions are all too 
few in number. A learned correspon- 
dent has written taking exception to 
our expressing such a view on the 
ground that such sentiments ought not 
to be expressed in a journal such as the 
J.P. He goes on in his letter to discuss 
the question of parking and obstruction 
and to quote various cases on the sub- 
ject. We do not attempt to disagree 
with our learned correspondent when 
he says that the mere parking of a 
vehicle on the highway is not an 
obstruction, but as he himself says in 
his letter an obstruction is caused if 
there is an unreasonable user of the 
highway. One of the cases he quotes 
is that of Solomon v. Durbridge (1956) 
120 J.P. 231. In that case a car was 
left for five and a quarter hours on the 
Victoria Embankment and the driver 
was convicted of causing the car to 
stand there so as to cause unnecessary 
obstruction. On the hearing of an 
appeal by Case Stated the Lord Chief 
Justice said that the alderman who con- 
victed found as a fact that leaving the 
car for five and a quarter hours was an 


unnecessary obstruction. The case, said 
Lord Goddard, raised nothing but a 
short question of fact and as the alder- 
man had found against the appellant 
on the facts the High Court could not 
interfere. In other words, whether a 
particular user of the highway is an 
unreasonable one and is therefore an 
obstruction is a question of fact and 
not of law. 


Our point is not that motorists 
should never park their cars on the 
highway, but that the modern practice 
of using the highway as a permanent 
garage is an unreasonable one and that 
people who do it cannot complain if 
courts find that it is unreasonable and 
convict them of allowing their cars to 
cause unnecessary obstruction. We 
make no apology for expressing the 
view that there are too few prosecu- 
tions of this kind. We have been told 
of an instance in which the police 
admitted that they could properly take 
proceedings in such cases, but said that 
that if they did it in one place they 
would have to do it in another and 
that, from a man-power point of view, 
they were unable to do this. Our point 
has been for some time past that if 
action had been taken earlier it may well 
be that the courts would have found that 
such a user was unreasonable and 
would, by the way they dealt with the 
cases, have discouraged the practice. But 
no action having been taken, the prac- 
tice has now grown to such an extent 
that we have an admission, in the 
instance we have quoted, that it has 
now got out of hand and that nothing 
can be done about it. We do not think 
that this is in any way a satisfactory 
state of affairs, except for those who 
indulge in the practice of which we 
think there is reasonable cause to com- 
plain. 


Public Acceptance of Road Casualties 


The May, 1957, issue of the Road 
Safety Office Accident Bulletin of the 
Essex county constabulary makes the 
following comment: ‘“ Twelve people 
were killed recently in the Mille Miglia 
road race in Italy, and, as a result of 
the public outcry, the race has been 
banned. Eleven people were killed on 
the roads in the Essex police district 
last month but there has, so far, been 
no public outcry. Perhaps the public 
have become accustomed to figures of 
this type and are not roused suffici- 
ently to make any protest about them.” 
It is expected that with traffic condi- 
tions as they are now at least 100 
people will be killed in road accidents 
in that police district in 1957. 
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The comparison at the beginning of 
the passage quoted is not wholly a fair 
one because the two sets of circum- 
stances are so different, but the fact 
remains that the casualties which are 
daily occurring on our roads have all 
too little effect on the minds of people. 
When reading of a particular accident 
which has attracted more notice in the 
popular press than most of them do, 
people may say how dreadful it is and 
that something ought to be done about 
it, but there the matter seems to end. 
The fact is, as we see it, that the Mille 
Miglia race can be banned without any 
great difficulty, but, general traffic on 
the roads of this country cannot be 
banned and the only way to lessen the 
number of casualties is, as we have said 
before, by the exercise of much greater 
care by all road-users all the time. Care 
for 99 per cent. of the time is not 
enough, the accident can happen in the 
odd one per cent. The object of the 
various road safety campaigns must be, 
therefore, to train people in what is 
required for safe conduct on the roads 
and to induce everybody to be more 
patient, courteous, careful and consid- 
erate. The role of the courts in this 
safety campaign is so to deal with 
those who will not behave properly 
that they are induced to mend their 
ways and others are persuaded that it 
does not pay to be a bad driver. In 
fulfilling this role the courts should 
remember that disqualification is per- 
haps their most powerful weapon in the 
campaign against such offenders. 


Rating of Unoccupied Property 


The English rating system has always 
been based on the taxation of the occu- 
pier and not the owner of property. 


The principle has not met with unan- 
imous approval and various attempts 
have been made to secure that empty 
properties should be liable for rates, 
either on a full or partial basis of con- 
tribution. The Royal Commission on 
Local Taxation, reporting in 1901, said 
“We think it would be fair if some 
charge were made in respect of unoccu- 
pied properties, which undoubtedly 
Teceive some benefit from _ public 
expenditure, but, at the same time, 
there would be hardship if the full bur- 
den of rates were imposed in such cases. 
We think the equity of the case would 
be met by requiring owners to pay a 
Portion of the rates in respect of un- 
Occupied tenements.” An unsuccessful 
attempt was made to secure the inser- 
tion of a suitable clause during the 
Passage into law of the Rating and 
Valuation Bill of 1925. 


When the Rating and Valuation Bill 
of 1955 was in committee a similar 
attempt to that essayed 30 years earlier 
was made: it suffered the same fate. 
Those who supported the clause argued 
that owners of property keep it empty 
in order to push up the price and dur- 
ing this period avoid paying rates, thus 
getting local authority services such as 
police, fire prevention, street mainten- 
ance and cleansing, for nothing. It was 
also urged that occupation for rating 
purposes had become a highly artificial 
concept, the rating of sewers being 
mentioned as an example. 

The grounds which the then Minister 
of Housing and Local Government 
(Mr. Sandys) put forward in justifica- 
tion of the Government’s decision to 
oppose the clause were that it repre- 
sented a major change in the principles 
of rating and might lead eventually to 
the rating of all owners of property. 
Mr. Sandys quoted with approval the 
highly critical views on owners’ rates in 
Scotland recorded by the Sorn Com- 
mittee, and concluded that it was 
hardly the moment to introduce in Eng- 
land a system which has been con- 
demned, and which would soon be 
abandoned in Scotland. 

Mr. Sandys was really discussing the 
much wider point of the rating in Scot- 
land of the owners of occupied houses. 
This has now been resolved by s. 16 
of the Valuation and Rating (Scotland) 
Act, 1956, which provides that from 
1957-58 onwards “ every rate levied by 
a rating authority shall be payable by 
occupiers only .. .” 

On the smaller point of the rating 
of owners of unoccupied property we 
think that there is much to commend 
in s. 17 of the same Act. This enables 
the owner to be charged with 25 per 
cent. of the normal occupier’s rates 
where the rating authority are satisfied 
that he is, without reasonable cause, 
allowing property to remain unoccu- 
pied. 

The Association of Municipal Cor- 
porations at their annual meeting in 
September last resolved that the Coun- 
cil of the Association should take steps 
to secure an amendment of the law so 
that premises which remain out of 
beneficial occupation for an unreason- 
able length of time should be subject to 
the payment of a proportion of the 
rates which would be payable if they 
were occupied. More recently the 


Committee on the Finances of Local 
Authorities in Northern Ireland in their 
report issued in March this year, after 
quoting with approval the views of 
the Royal Commission of 1901 and 
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explaining the position in the city of 
London (where one half of the general 
rate may be charged on the owners of 
empty properties) and in Scotland, rec- 
ommended that unoccupied property 
should be liable for a limited rate 
charge in view of those benefits which 
is received from local services. 


.Planning Permission with Time Limit 


We have been asked whether a con- 
dition should be registered as a local 
land charge, when outline planning per- 
mission is ‘granted for development, 
subject to the condition either that 
development must begin within a stated 
period, or that before it begins detailed 
plans be submitted and approved, or 
both. At p. 38 of the new (third) 
edition of his book on local land 
charges. Mr. J. F. Garner suggests 
that the condition about subsequent 
detailed plans is not so registrable, 
because it merely defines the effect 
of the permission: it does not itself 
impose any prohibition or restriction. 
As a matter of interpretation we 
agree with Mr. Garner’s opinion, and 
we do not think that (so far) either the 
planning authority or a purchaser for 
value (without further express notice of 
the condition) will be damnified by the 
fact that the condition is not registered. 
The purchaser will have been told by 
his vendor that there is a planning per- 
mission, because it is to the vendor’s 
advantage to tell him; if for some 
reason the vendor does not tell him, 
he will if properly advised discover the 
fact by his solicitor’s consulting the 
register kept in pursuance of s. 14 (5) 
of the Town and Country Planning 
Act, 1947, and so can ascertain the 
exact terms of the permission. He will, 
in other words, know that there is per- 
mission to use the land for an indus- 
trial building, or as the case may be, 
and will also know that permission has 
not Yet been given for details of that 
building. There is really no condition 
to register separately in the register of 
local land charges, even though the 
limit upon the scope of the permission 
has been expressed as a condition. 


Rather different considerations may 
apply to the other condition mentioned 
above, which has become common 
form in outline planning permissions 
given under art. 5 (2) of the Town and 
Country Planning General Develop- 
ment Order, 1950, viz., the condition 
that development must begin within a 
specified time. 


‘ Mr. Garner does not apparently deal 
with this in his book on local land 
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charges, but he has discussed it in an 
article at p. 810 of the Journal of Plan- 
ning Law, 1950. He seems to doubt the 
validity of this condition, which is, 
obviously, different from the condition 
expressly authorized by s. 14 (2) of the 
Act of 1947, imposing a time limit for 
continuance of permitted development. 
There have been two decisions, one by 
the Minister of Town and Country 
Planning in 1950, the other by the Min- 
ister of Housing and Local Govern- 
ment in 1954, upon conditions about 
time in planning permissions, but 
neither is quite in point. In 1950 the 
Minister declined to uphold a condition 
imposed at Worthing, under which 
development must be completed or be 
in course of active construction within 
a stated time. He pointed out that this 
would render work lawfully begun 


under the permission, but not finished 
when the limit expired, liable to en- 
forcement procedure, and would de- 
prive the owner of compensation under 
ss. 21 and 22 of the Act: [1950] J.P.L. 
896; see also Holmes v. Bradfield 
Rural District Council [1949] 1 All 
E.R. 381; 113 J.P..140. Again,° in 
1954 the Minister declined to support a 
condition at Cheshunt, that permitted 
development must be finished before a 
specified time: [1954] J.P.L. 133. These 
decisions, however, had to do with 
completion of development, not with 
the start of development, and thus 
were obviously attached to definitive 
permissions for development. We do 
not think the reason underlying them 
involves holding that, when granting an 
outline permission, the planning author- 
ity cannot require work to start within 


some specified time. This condition 
seems, in “ outline ” cases, to be reason- 
able, because circumstances may change. 
It has certainly been a usual condition, 
after as well as before the Minister’s 
decisions abovementioned. 

Where it is imposed, we are further 
inclined to the opinion that it may be 
registrable as a local land charge: log- 
ically it does not seem to differ from 
the conditions authorized by s. 14 (2) 
(b) of the Act of 1947, and its effect is 
to “prohibit or restrict” the use of 
land, after an interval of time. Even 
if there is more doubt about this view 
of the law than we entertain, the plan- 
ning authority are on the safe side in 
asking for registration as a local land 
charge, and the registrar should comply 
with their request. 





PUBLIC GALLERY 


By CHARLES BREAKS 


The swing door to the public gallery is opened; court sits 
in a quarter of an hour. 


The constable on duty at the door makes a mental estimate as 
to what he considers a sufficient number of the said public he is 
going to allow through the portals. 


Then, in quick succession, a battery of queries— 
“* Where can I see our Harry's solicitor? 
“Is this Number One Court?” 


““Have you seen anything of P.C. Green? I have to give 
evidence.” 


“ Oh, constable, can I come in? you see I’ve always wanted to 
see what goes on in a police court.” 


“Is this Number Two Court?” 


Efficiently, the guardian of the door answers the seekers of 
knowledge and closes the door temporarily after the first rush. 


A tousled haired woman peeps in at him through the glass 
panel; “‘ Let me in, copper; my daughter is up this morning for 
pinching some stuff from a store.” “All right, go over there and 
be quiet!” is the reply. She move@#to where she can get a near 
view of the dock. 


A hoarse voice whispers just outside the door “ Is this where 
they are trying the two chaps for the smash and grab?” “* Why?” 
asks the constable “are you a witness?” ‘“‘ No, I’m their 
brother!” is the hoarse reply. ‘‘ Come in, then” says the 
constable “ get over there and don’t make such a racket!” 
The bedraggled individual shuffles in. 


A breathless youth pushes open the door—‘‘All right, all 
right’ exclaims its custodian “ what’s the rush?” “I’m 
summoned for driving my motor bike with an expired driving 
licence’ says the youth. ‘“* Number Two Court for motoring 
offences, across the passage there, and take your hat off, son!” 
is the reply. 

A coloured man takes his place; “‘ Dis da police court for ma 


friend off da ship?” ‘“* What’s he in for?” queries the constable. 
** Dey say he smuggle ‘ reefers,’ mister; he don’t talk English 





very well.” The constable wrinkles his brow: “* You may be 
useful, then—come in, stand over there.” As he directs the 
coloured man where to stand he takes the opportuni‘y to 
admonish the “‘ audience ”’ already asssembled in the gallery with 
“Less noise, some of you, or out you'll go!” He turns as a 
well-fed looking fellow, in flamboyant checked suit, asks in a 
low voice if Joe, one of his “* runners ” is being dealt with to-day. 
The constable recognizes this local bookmaker; “ Yes” he 
replies “‘ have you come to pay his fine?’ The bookmaker nods 
and is admitted to take up a convenient vantage point. 


A gaudy looking, middle aged woman outside, next engages 
the constable’s attention by rapping on the glass panel. He 
pushes the door ajar and is greeted with—‘ Officer, a young 
lady friend of mine was locked up last night for soliciting,” she 
gives the young lady’s name; in goes the gaudy middle aged 
woman surrounded by an aura of cheap scent (which causes the 
constable to sniff rather loudly). 


“* Where can I find Detective Brown? I’m a witness in a 
* bashing ’ case,”” inquires a workman in overalls. Contact is 
quickly established with the detective. 


“I’m summoning my husband for desertion!” a precocious 
looking female addresses the constable. “‘ Matrimonial Cases in 
Number Three Court” he tells her, again giving direction. 
He then looks at a harassed parent (who has a boy standing 
sheepishly beside him)—“‘ What do you say, summoned for 
breaking street lamps; oh, you want the juvenile court, dad” 
and more direction is imparted. 


A young woman smoking a cigarette and holding a crying 
baby approaches—“ No smoking in here, lady, and you can’t 
take the child in there ” says the constable. The young woman 
stubs the cigarette and with a sarcastic “* Sez you! ” moves away. 


Sotto voce, the constable remarks that ‘“‘ This place is getting 
more like Wembley every day ” and with this gem of philosophy 
goes inside and quietly latches the door. Then, sternly eyeing his 
* audience,” demands “ silence ” in a loud voice; this done, he 
indicates to his sergeant nearby, with a nod of the head, that for 
the present all is well and with a look of relaxation, awaits the 
business of the court to begin. 
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THE MAY WHITE PAPER 


At p. 292, ante, we stated the purport of the White 
Paper upon the functions of county councils and county dis- 
trict councils, Cmnd. 161, which was presented to Parliament 
at the beginning of May. We begin now to examine it further, 
with our eyes upon its underlying policy. It is supplementary 
to the White Paper on areas and status of local authorities 
published last July, Cmd. 9831, which is referred to as the 
main White Paper, and it claims to set out general con- 
clusions which are more rational than the existing distribution 
of functions. The general conclusions themselves are described 
as a basis for discussion with the local authority associations. 
In course of that discussion they may be modified but, if the 
Government adheres to its intention of introducing a Bill next 
session for the purpose of re-organizing local government, 
these further discussions cannot be drawn out for many 
months. There has already been discussion between the 
associations, with the result that the new arrangements pro- 
posed in the White Paper differ from what was being dis- 
cussed last year, mainly (it seems) in the direction of strength- 
ening the hands of county councils. We say more of this 
below. 


The present proposals are truly said to be more rational 
than the present distribution of functions, which has come 
about from historical sources, from the play of conflicting 
forces, and from 50 years of yielding to expediency; not 
always expediency in practical administration so much as in 
the business of getting Bills through Parliament. For this 
last purpose it has commonly been necessary to make sac- 
rifices, on the one hand to pressure groups and on the other 
to the Treasury. It is hardly too much to say that since the 
enactment of the Local Government Acts of 1888 and 1894, 
neither Governments nor Parliament have ever considered, 
upon grounds of principle, how local functions ought to be 
distributed. So far as any thread can be traced through the 
innumerable statutes conferring powers and imposing duties 
on local authorities in the present century, the thread has 
been the giving of primary responsibility to councils of 
counties and county boroughs, with such concessions to other 
local authorities as might facilitate the passing of new legisla- 
tion, which all the time was strengthening those who were 
already strong. The thread was spun in this way for several 
reasons, not all of them consciously put forward at the time. 


First, ministers who have obtained consent of their col- 
leagues to the introduction of a Bill naturally hope that it 
will work when passed into law, both for their own credit 
and that of their party and also in order to please the organ- 
izations which in many cases have pressed proposals for the 
Bill upon the Government. It is also, if the Bill is for an 
Act which depends upon local authorities for its working, 
easier for them and their officials to persuade 150 local 
authorities or thereabouts to work the Act than ten or a 
dozen times that number. Secondly, a large proportion of 
modern legislation depends upon Exchequer grants, and it is 
easier for the Treasury to do business with a few large local 
authorities whose financial officers are often in Whitehall, 
than with small authorities up and down the country. 


It was considerations such as these which set the tone for 
much of the legislation of the 20th century, from the com- 
paratively modest grants for tuberculosis introduced by the 
Insurance Act, 1911, down to the Town and Country Plan- 


.ting Act, 1947. Further, the pace has been set for legislation 


affecting local authorities as organs of the welfare state by 
the main political parties, and pressure organizations can 
work more easily among the members of large local author- 
ities than with the smaller ones. To the pressure group or 
the party politician who wants to make capital out of wel- 
fare services, or is concerned chiefly to impose restrictions 
upon the activity of other people, local authorities look like 
pieces of machinery for getting the results desired by the 
group or advocated by the party. 


Up to a point, then, the Government’s declaration in the 
new White Paper is to: be welcomed, where they say that 
larger responsibilities should be entrusted to town and district 
councils, which are necessarily in closer touch with the people 
they serve than county councils can be. This was the central 
principle which we advanced ourselves in a series of long 
articles upon Local Government Reform published in 1954. 
It is gratifying to find that in the new White Paper the Gov- 
ernment go so far as to express willingness to apply this 
principle to health and education, and within limits to plan- 
ning, in all. of which legislation for which both parties are 
responsible has since 1944 turned away from truly local gov- 
ernment, by giving powers to county councils or to emana- 
tions of the county councils. The fact has to be faced that 
no solution can be found in a densely populated industrial 
community, for the problem of securing complete popular 
control at the same time as the highest efficiency. Parliaments 
and Governments confronted with this problem must be con- 
tent with compromise, and it is at any rate a relief that the 
present White Paper does not (so far as we have discovered) 
use the word “‘ democracy.” Except for the parish meeting in 
a rural parish, there:is no such thing in local government 
today; and unless one had governmental units for small 
areas of population like a country parish, there could not be. 
The choice is between oligarchy and bureaucracy, and even 
between these two a clear cut choice cannot be made. This 
is recognized in para. 7 of the White Paper, where it is said 
that most of the functions of local authorities today call for 
highly specialized staff. We sometimes think that the need 
for very skilled and well paid staff in local government is 
stressed too much, with the result that councillors take too 
little share in the making of decisions. In general terms, 
however, we do not so far dispute the Government’s Proposi- 
tion. 


National government must be bureaucratic: there is no use 
in deploring this necessity, for there is no other way to carry 
on large scale operations. The best that can be done to keep 
the operations in tune with the wishes and needs of the 
population generally is to ensure that the bureaucracy is held 
strictly accountable, to as competent an oligarchy as the 
parliamentary system can produce in the organ called a Cab- 
inet, and that this is closely watched by that larger oligarchy 
called the House of Commons, which in its turn is more or 
less responsive to movements of opinion amongst those by 
whom it was elected. 

This degree of responsiveness, at any rate, can be main- 
tained because in the last resort a big enough defection of 
government supporters can force a general election. 


In local government this safety valve does not exist. The 
elected oligarchs are no doubt anxious to retain their seats 
at the next election, or to have them retained by other mem- 
bers of their party, but before the expiry of their term of 


= 
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office all sorts of things may happen. Especially is this so in 
counties, where normally the representative cannot be known 
to a large proportion of the electorate, and where bureau- 
cratic government has accordingly its greatest opportunity to 
flourish. Broadly speaking, the smaller the area and popula- 
tion selected as a unit of government the closer will be the 
relation between the elected representatives and the public 
outside. There is a constant danger that this elementary 
principle will be overlooked, when governmental functions 
are pushed upwards or units amalgamated in the supposed 
interests of efficiency. We say “supposed” advisedly, hold- 
ing as we do that one important element in efficient govern- 
ment is consent, as distinguished from mere acquiescence, of 
the governed. 

It would be idle to press this principle too far. It has been 
said that counting heads for purposes of government was 
adopted because it was more economical than breaking them. 
When heads had become too many to be conveniently 
counted, the device was adopted of asking their owners to 
put marks on bits of paper, which could be counted more 
cheaply. But experience shows that, in local government 
especially, only a proportion of the people entitled to mark 
a ballot paper will take the trouble to do so. Moreover, 
local government knows nothing of votes upon particular 
matters by plebiscite or referendum; its method is electing 
an oligarchy, which is then left to carry out public business 
in conformity with the supposed wishes of the electorate, but 
with no need to obtain their consent or even to consult them, 
about the decisions which are reached on their behalf. Con- 
sent of the governed can, therefore, never be more than 
general; the adoption of a passive attitude by most people 
in most matters. For all that, it has been found throughout 
the centuries that governmental actions which affect people 
in their daily lives are more likely to secure their ostensible 
purposes when the people affected have some understanding 
of those purposes, and show some willingness to co-operate 
in the measures taken for achieving them. This in the local 
sphere is “the paradox of self-government” (to adopt the 
phrase of Bosanquet), of what at any rate the modern world 
has agreed to call self-government in that sphere. The legis- 
lator has to find a middle way, between the sort of efficiency 
which can be obtained by highly skilled officials enjoying a 
free hand, and that other sort which involves co-operation 
by as many as possible of the people (who are the raw 
material for the operations) in the experiments to be carried 
out by the few people who possess the necessary skill. Obvi- 
ously this middle way is not a mathematical concept like the 
middle line of a road or river; it cannot be exact, but in our 
view the middle way should be drawn carefully, so as not to 
incline towards mere technical efficiency, and in many matters, 
though not all, it is desirable in case of doubt for the line to 
tend rather towards popular knowledge, popular consent, and 
such measure of popular control as the system will admit. 

Translated into practical terms for legislation, this means 
councils elected for areas small enough to allow the council- 
lors to be personally known, and to be in constant touch with 
their constituents. Our approach is thus contrary to that 
which comes most naturally to the mind of an official who 
is anxious to show the quickest results of legislation, or those 
persons who set out deliberately to improve the conduct or 
mode of life of other people, whether or not the improvement 
is acceptable to them. 

This being our approach, we are disturbed by rumours 
which have reached us while this article was being written, to 
the effect that the Government may yield to suggestions for 
abolishing many small authorities. Our first impression of 


the new White Paper was favourable. The earlier White 
Paper issued last year had appeared to be an instance of 
complacency, which was disappointing after the long period 
which had been spent in hatching it. We thought that the 
then Minister of Housing and Local Government, despairing 
of agreed reforms, had persuaded his colleagues to leave 
things alone as much as possible. The new White Paper gave 
ground for hope that, even if the structure of local govern- 
ment was to be left as it had been set up in 1888 and 1894, 
there might be a return to old fashioned ideas, of letting local 
authorities make their own pace in day to day administration. 
This hope may prove to be fallacious, if the local authorities 
to whom functions are entrusted according to the scheme of 
the White Paper turn out to be unduly few, administering 
local government units which are too big for the elected per- 
sons to know what they are doing, or to be watched in course 
of doing it by the people who are most concerned. We hope 
that when the time comes for discussion in Parliament 
members of both Houses, who have not been committed by 
party decisions in favour of regional authorities, or other 
devices for taking government away from the people, will 
be on the alert. They should strive to secure something 
definite in regard to the functions of local authorities with 
a population below 60,000: more definite than what is said 
about this in para. 8 of the White Paper. They should, above 
all, not let themselves be persuaded into getting rid of many 
small local authorities by talk about that type of efficiency 
which means that highly paid officials must be engaged to do 
the detailed work. 

We proceed to look at the new White Paper from this 
point of view, having at p. 292, ante, set out factually the 
substance of what it proposes. 

In para. 3 there is a list of functions which have been 
considered suitable to be entrusted to local authorities of 
areas smaller than counties and county boroughs. This list 
comprises certain health and welfare services and a variety 
of others, of which those under the Town and Country Plan- 
ning Act, 1947, are of particular interest in the light of com- 
plaints to which we have referred several times about 
complication and delay, where the power of granting planning 
permissions has been divorced from the duty of dealing with 
a developing owner’s proposals under the Public Health Acts, 
1875 and 1936, in regard to new streets and buildings. The 
list in para. 3 of the White Paper looks at first sight over- 
loaded with functions which were within the sphere of the 
Ministry of Agriculture and Fisheries before its recent expan- 
sion. This is, however, a misleading first impression; such 
functions are really less important than some others which 
take less space to set out on paper. The duties of local 
authorities in regard to food and drugs, milk and dairies, 
weights and measures, are important, and those concerned 
with food and milk depend largely for their efficient perform- 
ance upon public understanding and goodwill. In our article 
at p. 293, ante, we said that the proposal in para. 21 to 
abolish divisional executives in education would be controver- 
sial, partly because they have provided means for bringing 
administration nearer to the people. This abolition needs to 
be considered in the light of the intention declared at p. 7 
of the White Paper, that it is only in exceptional circum- 
stances that local authorities under the population of 60,000 
shall be allowed to exercise delegated functions. The vital 
thing is that educational functions shall be exercised by local 
authorities which are nearer to the people than a county 
council, whatever may be the wishes of educational enthusi- 
asts. Cases are from time to time reported in the ordinary 
newspapers, to some of which we have referred in Notes of 
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the Week as they arose, which seemed to show that a bureau- 
cratic tendency, to exclude parents from an effective say in 
what their children shall be taught, is inherent in the exercise 
of control over education by officials in a distant county 
town. The pity is that under the influence of the local 
authority associations the Government’s steps are still so 
timid, in the direction of restoring popular control. In the 
educational field it can be understood why the Government 
take as the unit to which functions can be entrusted an area 
of the size of the present excepted districts (though to say this 
is not to agree that the proposal is sound), but as regards 
services Other than education, which the White Paper says 
are to be restored to some measure of popular control, there 
are two main lines of criticism to be explored by those who 
look at the problem from the point of view of local govern- 
ment, rather than that of a uniform and mechanical efficiency. 


First, there is the preference expressed in the White Paper 
for compulsory delegation of functions rather than conferring 
them directly. Secondly, there is the Government’s decision 
to ask Parliament to entrust to local authorities whose areas 
have a population of not less than 60,000 the functions trans- 
ferred from county councils, coupled with the meaning 
attached to their phrase “ exceptional circumstances,” which 
occurs again and again where any further delegation is men- 
tioned. 


The first question is one of principle, but it is one we think 
where principle can be allowed to yield to practical conveni- 
ence, if practical convenience can be established. The under- 
lying issue is default. 


If a local authority is expected to exercise functions by 
delegation from another, or as occasionally happens by dele- 
gation from a Minister, and it fails or ceases to exercise the 
function properly, the delegating authority can revoke the 
delegation and resume the function. Subject to any safeguards 
or formalities which Parliament may see fit to impose, the 
remedy for default can be swift and simple. If on the other 
hand a local authority is in its own right exercising functions 
directly conferred upon it by Parliament, the transfer of those 
functions to some other authority, as a remedy for failure 
or neglect, is bound to involve adjudication by some outside 
body or person, with great possibility of delay, friction, and 
sometimes the bringing to bear of political pressure. There- 
fore we do not suggest that local authorities need object to 


. compulsory delegation of functions as a substitute for direct 


conferment, although compulsory delegation has about it an 
element of legal fiction which we do not like, and does not 
recognize so fully as we should like the claim of the smaller 
authorities to live and move (quickly or slowly) and have 
their being in their own areas. 


This issue is, however, interwoven with the second issue we 
last mentioned, namely the fixing of a population of 60,000 as 
the normal determining factor for suitability of a local author- 
ity to exercise the functions which are to be transferred. The 
White Paper shows how this particular figure came to be 
selected. The original qualification for the status of a county 
borough was a population of 50,000 ; it has been 75,000, and 
is now to be 100,000. There may thus be a large number of 
boroughs and urban districts which under earlier law could 
have secured that status, but are now to be debarred. Seeing 
that these boroughs or districts could have become county 
boroughs, and so have automatically secured the powers in 
question, if the law had not been altered, the Government 
and the associations are prepared to let them have the powers, 
though without the status. It is a compromise decision. 
There may perhaps be argument about 60,000 or any other 
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figure, but the exact figure is not important in itself. It is 
an accident that it was adopted for education in the Educa- 
tion Act, 1944, which is apparently how it got into the White 
Paper for general use. What really ought to be considered 
is whether it is necessary, or even justifiable, to create any 
arbitrary limit in this way. A great deal of trouble has been 
caused in the past by the adoption of such a limit, though 
not of this particular figure. There have been statutes which 
conferred functions by reference to the population in 1881 
or some other byegone year, with the result that local authori- 
ties whose areas had outgrown that population had a perm- 
anent grievance. Other statutes have conferred functions by 
reference to the population at the last census for the time 
being, with the result that as soon as the Registrar General 
published his returns there was an upset of administration, 
in districts which had passed the appointed figure. 


It is true that these difficulties in the past sprang from 
figures like 10,000 and 20,000. The Government may think 
that with so high a figure as 60,000 there will be less trouble, 
because the boroughs or districts which pass that figure in each 
decade will be few. It remains true, however, that there is 
no special virtue in a population of 60,000 or in any other 
pre-determined figure. 


In a letter published in The Times of May 18, the borough 
treasurer of Stafford expresses an opinion which, so far as 
it goes, is also ours, on the subject of local government re- 
form. He shows how erroneous it was, when the new White 
Paper first appeared, to greet it as foreshadowing more powers 
for district councils. Out of a total of 881 boroughs and 
urban districts, there are 55 with a population of over 60,000. 
When those which might become county boroughs are left 
out, and also those in Middlesex, which is not to be affected, 
there are only 31. It is these who will gain most under the 
White Paper although, as the borough treasurer points out, 
even they will be subject to control of policy and finance by 
county councils. There are 54 boroughs with a population 
below 60,000 but above 40,000, and it is, naturally, on their 
behalf that the borough treasurer wrote his letter. He justly 
claims that many of these boroughs have a long tradition of 
self-government, and are the established centres of public and 
social life for wider areas. Their councils have shown them- 
selves efficient, have been able to engage qualified staff and 
employ modern methods of doing their business, and have 
adequate resources for continuing. Why, he asks in effect, 
should they not derive whatever benefits the White Paper 
intends to give to the councils of places with larger popula- 
tion ? With all this we agree, and we go further than the 
borough treasurer, for our interest is not bounded by any 
limit of population, or technical status, ‘or any preconceived 
level of rateable value or resources. If a borough of 61,000, 
why not a borough of 41,000? If a borough, why not an 
urban district ? Indeed, why not a rural district? Every 
local government administrator could mention towns of larger 
population than 60,000 which have had spells of bad admini- 
stration from political or other causes, and could name a 
larger number of small towns and urban districts whose affairs 
had been well conducted throughout living memory, some- 
times with part-time officials, by councillors who knew and 
understood what was being done. We do not suggest that 
smallness guarantees good administration, but equally we are 
sure that good administration cannot be secured by entrusting 
it only to local authorities who can afford to engage highly 
paid officials. It is difficult to see any other reason than this 
last, for fixing 60,000 as the dividing line above which there 
is to be compulsory delegation. With regard to the general 
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exclusion of rural district councils, proposed in the White 
Paper, we refer generally to our articles of 1954, especially to 
118 J.P.N. 308. We consider it to be most desirable that 
rural district councils, as well as the small historic boroughs 
and small urban districts, shall stay well in the picture. 


The line followed in the White Paper must in practice pro- 
duce another result which will work against popular local 
government. Making delegation compulsory above the line 
is bound to suggest to county councils that, below that line, 
delegation is in some way open to objection, and thus to make 
it more difficult for smaller local authorities, however well 
administered, to secure the powers which we think they ought 
to have. Paragraph 15 of the White Paper calls for schemes 
for delegation (not a device we greatly like because it may 
tend to needless uniformity), but the same paragraph—we 
admit—says that delegation should be as free and unfettered 
as possible. This sounds good, but it is ambiguous. Do the 
Government mean that where delegation takes place at all, 
it shall be free and unfettered, or that there shall be free and 
unfettered power for the county council to delegate? We 
fear, from various other passages in the White Paper, that 
they mean the former—better than no bread, but only half 
the loaf. 


Many, and we believe most, of the functions which the 
White Paper proposes to confer by compulsory delegation 
upon the councils of boroughs and districts whose population 
exceeds 60,000 (albeit, as the borough treasurer of Stafford 
points out, with restrictions likely to reduce the independence 
even of those councils) could be competently exercised by 
every district council ; councillors applying their own minds 
in committee to their duty, as is possible (and still, we are 
glad to think, a usual practice) among the smaller local 
authorities, would exercise some at least of these functions 
better than is done where the proposals of officials, bound in 
printed agenda of great length, are endorsed at meetings 
of a committee or a council where there is no time to debate 
them, because of the mass of business to be handled. If 
Parliament would only assert a firm determination to reverse 
the county centripetal process of the present century, and to 
allow local authorities (in the sense of elected bodies which 
are near the electorate) once again to do the work of local 
government, it would not be local people only who would gain 
—though gain they would, by an infusion of new interest and 
a closer vision by the public at large of what the oligarchs 
and bureaucrats were doing. County councils themselves 
would have a renewed chance of being what they were de- 
signed to be when established in 1888: deliberative bodies 
deciding issues of county wide importance. Pushing more and 
more of the detailed daily work of administration into the 
county hall has been convenient to politicians and their prin- 
cipal advisers, as we said at the outset of this article. It has 
meant at the same time expensive county staffs, requiring the 
great county offices which have sprung up or are springing up 
in every county town, and producing a vested interest which 
could present a serious barrier to the handing back of local 
functions to authorities within the county. The mention of 
“special circumstances,” or “ exceptional circumstances” in 
the White Paper, wherever it speaks of delegation to local 
authorities whose boroughs or districts do not reach the 
population of 60,000, might have been designed to strengthen 
opposition to such delegation. In our view, the burden of 
proof should be the other way: persons who wish to retain 
the day to day exercise of a function in the county council’s 
hands should have to prove their case. It is the accumulation 
of detail which has made membership of county councils a 
task calling for more time than many potential councillors 





can give, and, worst of all, has involved massive reports from 
officials and committees which deprive the individual coun- 
cillor of personal responsibility. 


If reform has to come, as the White Paper proposes, by 
way of delegating instead of conferring powers which (most 
of them) once belonged as of right to really local authorities, 
then Parliament should extend the delegation. If 60,000 
must remain as the dividing line for compulsory delegation, 
then voluntary delegation below that limit should be both 
introduced and actively encouraged. To the delegation we 
would set no arbitrary downward limit, either by population, 
or by status, or by rateable value : let each council within 
the county say what it is prepared to do, and let its proposal 
on each subject be decided on the merits. If a council has 
not the staff required to carry out some particular function 
on a whole time basis let it be considered whether part time 
staff could do the work; then let the county officials who 
will be set free from details by such delegation assume a more 
varied responsibility as ambulant advisers to the local part 
time staffs, and to the town and district councillors, who 
would thus be given an opportunity to resume their rightful 
place as active participants in local government. 


In some matters there would, no doubt, be loss of technical 
efficiency, but not in all, for some things are done better even 
from a technical standpoint by people who are on the spot 
and know personally the places and people they are dealing 
with. The White Paper recognizes this, apparently, in regard 
to the Shops Acts : the one instance we can find where the 
Government are prepared unconditionally to let all local 
authorities come in on the same level. If a village shop 
manages to sell a toothbrush after nightfall to a traveller who 
has forgotten to pack one, the Government do not mind ad- 
mitting that no great harm is done. But why stop there? 
If a few dairymen did at first over-estimate the quantity of 
water that nature would have put into the milk ; even if a 
newcomer to the village did secure planning permission for 
roofing tiles instead of slates, the price would be a small one 
to have paid for giving life to local government, and enabling 
local government electors, ratepayers, farmers, tradespeople, 
and parents, to see and know the persons who control their 
daily lives. 


ADDITIONS TO COMMISSIONS 


DEAL BOROUGH 
Albert Ernest Moreton Cavell, 57 Park Avenue, Deal. 
Robert Lovelock, 35 Cornwall Road, Walmer, Deal. 
John Sidney Pittock, The Heritage, London Road, Deal. 
Mrs. Barbara Spurrier, Tormore School, Upper Deal, Kent. 
Stanley Tomlinson, 96 Davis Avenue, Deal, Kent. 


LINCS. (Parts of Holland) COUNTY 
Eric Woodward, Elmhurst, Kirton, Boston, Lincs. 


MANSFIELD BOROUGH 
Arthur William Clarke, 227 Southwell Road, E. Rainworth, 
Notts. 
Douglas Horatio Newble, 291 Eakring Road, Mansfield, Notts. 
Harry Smithurst, 47 West Hill Drive, Mansfield. 
Mrs. Winifred May Townroe, 10 Pheasant Hill, Chesterfield 
Road South, Mansfield. 


SOUTH SHIELDS BOROUGH 
Sydney Godfrey Cecil Gibson, 7 Forster Avenue, South Shields. 
James Hargreaves, 13 The Broadway, South Shields. 
Archibald Henderson, Sellrain House, Moorcout, Whitburn, Co. 
Durham. 
Mrs. Rhona Marjorie Turnbull, 22 Cleaside Avenue, South 
Shields. 
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WEEKLY NOTES OF CASES 


HOUSE OF LORDS 
(Before Viscount Simonds, Lord Morton of Henryton, Lord 
Radcliffe, Lord Cohen and Lord Keith of Avonholm) 
BRITISH TRANSPORT COMMISSION v. WESTMORLAND 
COUNTY COUNCIL AND WORCESTER COUNTY 
COUNCIL 
March 4, 5, 6, 11, May 14, 1957 ; 
Highway—Right of way—Footpaths over and under railway— 
Possibility of dedication by statutory corporation—National 
Parks and Access to the Countryside Act, 1949 (12, 13 and 
14 Geo. 6, c. 97), s. 27, s. 30. 

ApPEAL from order of Court of Appeal. 

A road bridge over a railway and a bridge carrying a railway 
over a road were constructed by railway undertakers at about 
the time of the construction of the railways. The bridges afforded 
accommodation crossings over and under the railways and were 
constructed under statutory obligation for the convenience of 
the owners and occupiers whose lands were severed by the 
railways, but there were no public or private rights of way 
at the crossings when they were constructed. Subsequently, 
members of the public so used the crossings and paths leading 
thereto and therefrom as to justify the inference of dedication 
of public rights of way if the railway undertakers and their suc- 
cessors in title had capacity to dedicate. The footpaths over and 
under the railways were marked as public rights of way on pro- 
visional maps by both the respondents pursuant to their duty 
under the National Parks and Access to the Countryside Act, 
1949. The appellants, who were the successors in title to the 
railway undertakers, sought declarations that no such public rights 
of way existed, and contended that neither they nor their pre- 
decessors could have dedicated rights of way over or under the 
bridges since that would prevent them from exercising their 
statutory power under s. 16 of the Railways Clauses Consolida- 
tion Act, 1845, to discontinue the bridges and such dedication 
might hamper them in the future in carrying out their statutory 
duties. 

Held: the test whether a statutory corporation, such as railway 
undertakers, could validly dedicate to the public a right of way 
over its land was whether such dedication was incompatible with 
the statutory purposes for which the corporation had acquired 
the land; there was no impropriety in using the land for another 
purpose if that purpose was compatible with the statutory pur- 
poses; the question of incompatibility was one of fact, and, in 
the present cases, such a dedication was not incompatible with 
the appellants’ statutory purposes; and, therefore, the respon- 
dents had power to include the ways in the provisional map. 

Counsel: Sir Andrew Clark, Q.C., Sir Frank Soskice, Q.C., and 
Widgery for the appellants. 

Rowe, Q.C., Harold Williams, Q.C., and E. S. Temple for the 
respondents. 

Solicitors: M. H. B. Gilmour; Sharpe Pritchard & Co., for 
clerks of Worcester and Westmorland county councils. 

(Reported by G. F. L. Bridgman, Esq., Barrister-at-Law.) 


COURT OF APPEAL 
(Before Lord Evershed, M.R., Morris and Pearce, L.JJ.) 
PARKES v. SMETHWICK CORPORATION 
May 15, 1957 
Master and Servant—Duty of master—Ambulance man—Exam- 
ination as to fitness—Provision of retractable stretcher gear— 
Instructions as to precautions to be taken. 

APPEAL from West Bromwich county court. 

The plaintiff was employed by the defendant corporation for 19 
years. In 1951 he became an ambulance driver. Prior to his 
employment by, and unknown to, the corporation, the plaintiff 
suffered from a hernia, and was susceptible to a rupture if he did 
work which put a strain on the abdominal muscles. In February, 
1956, the plaintiff, with a colleague, had to collect a patient who 
lived on the second floor of a house and was a bed case. A 
carrying sheet was used to carry the patient to the ambulance, 
and, in order to lift the patient into the ambulance, the plaintiff 
had to walk backwards, step into the ambulance, and support most 
of the weight of the patient. While so engaged he suffered a 
hernia. In an action for damages for personal injury it was 
Proved that ambulance drivers had complained to the corporation 
that their work was awkward and heavy and had suggested that a 
fetractable stretcher gear should be fitted to all the ambulances 


of the corporation. These appliances, however, could only be 
used after a patient had been brought to the ambulance. The 
ambulance men were advised by the chief ambulance officer to 
bring the patients to the ambulance in a carrying sheet and then 
use the ordinary stretcher for lifting into the ambulance. The 
county court Judge found that the corporation was negligent 
because it failed to see that the plaintiff was a fit man for the 
work and did not provide proper equipment, but failed to arrange 
a proper system of working. On appeal, 

Held: the corporation was not negligent because it was not 
under a duty (i) to examine the plaintiff as to his capacity as an 
ambulance man, or (ii) to fit all the ambulances with retractable 
gear, or (iii) to lay down an exact system of working for their 
ambulance men, and, therefore, the plaintiff's claim failed. 

Appeal allowed. 

Counsel: Beney, Q.C., and Ralph Brown for the corporation ; 
Hobson, Q.C., and lain Black for the plaintiff. 

Solicitors: W. C. Crocker, for T. H. Elkins & Son, Birming- 
ham; Darling & Taylor for F. A. Greenwood & Co., Bir- 
mingham. 

(Reported by F. Guttman, Esq., Barrister-at-Law.) 


CHANCERY DIVISION 
(Before Wynn-Parry, J.) 
ST. PANCRAS BOROUGH COUNCIL v. LONDON 
UNIVERSITY 
May 8, 16, 1957 
Rates—Limitations of rates chargeable—Organization concerned 
with the advancement of education—Notice terminating the 
limitation of rates chargeable—Time for service—Rating and 
Valuation (Miscellaneous Provisions) Act, 1955 (4 and § 
Eliz. 2, c. 9), s. 8 (3). 
The borough council was the rating authority for the district. 
The defendants, as an organization concerned with the advance- 
ment of education, occupied hereditaments within the meaning of 
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s. 8 (1) (@ of the Rating and Valuation (Miscellaneous Pro- 
visions) Act, 1955, and by s. 8 (2) (6) of that Act there was a 
limitation of the amount of rates chargeable for the first year of 
the new valuation list. On March 21, 1956, notices dated March 
20, 1956, were served by the borough council on the defendants 
under s. 8 (3) of the Act informing the defendants that as from 
March 31, 1956, the privileges conferred on them as ratepayers 
by s. 8 (2) (5) of the Act would cease to apply to their heredita- 
ments. The first year of the new valuation list began on April 1, 
1956, and ended on March 31, 1957. On the question whether 
the notices were valid and effective or were ineffective as having 
been prematurely served on the ground that they could not be 
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validly served until a year subsequent to the first year of the new 
valuation list, 

Held: upon the true construction of s. 8 (2) and (3) no notice 
under s. 8 (3) of the Act could be served until after the expiration 
of the first year of the new valuation list, and, accordingly, the 
notices were prematurely served and were invalid. 

Counsel: C. Fletcher-Cooke for the borough council; W. Bp. 
Harris for the defendants. 

Solicitors: Town clerk, St. Pancras borough council ; Slaughter 
& May. 

(Reported by R. D. H. Osborne, Esq., Barrister-at-Law.) 


MISCELLANEOUS INFORMATION 


LOCAL LAND CHARGES 

The Lord Chancellor appointed a committee under the chair- 
manship of Mr. Justice Roxburgh to consider certain matters 
arising under the Law of Property Act, 1925, ss. 43, 44, 198 and 
199; and the Land Charges Act, 1925, with regard to land charges: 
and also the judgment of Eve, J., in Re Forsey and Hollebone’s 
Contract [1927] 2 Ch. D. 379, and to advise whether any alteration 
in the law affecting vendors and purchasers of land is requisite, 
with particular reference to the proposals in the report of the 
Committee on Local Land Charges (Cmd. 8440) for enlarging the 
scope of matters registrable as local land charges. On this matter 
the report made by the committee to the Lord Chancellor (Cmd. 
9025) refers in some detail to the judgment of Eve, J. The facts 
were that a vendor agreed to sell certain property to a purchaser 
“free from incumbrances.” In the course of investigating the 
title the purchaser discovered that the property was included in 
an area in respect of which the local authority had resolved to 
prepare a town planriing scheme under s. 2 of the Town Planning 
Act, 1925. Notice of such resolution had been registered in the 
register of local land charges under s. 15 of the Land Charges 
Act, 1925. Neither the vendor nor the purchaser were aware of 
the existence of the resolution at the date of the contract. The 
purchaser contended that it constituted an incumbrance which 
the vendor could not remove and that she was entitled to refuse 
to complete. Eve, J., decided in favour of the vendor on two 
alternative grounds. The first ground (upon which his judgment 
was upheld by the Court of Appeal) was that a mere resolution to 
prepare a town planning scheme was not an incumbrance at all. 
The second ground (upon which the Court of Appeal expressed no 
opinion) was that even if the resolution was an incumbrance, s. 198 
of the Law of Property Act was an answer to the purchaser’s claim. 

As pointed out in the report local land charges are regis- 
tered against the land affected, so a purchaser can make an 
effective search for them in the local register before he signs a 
contract and since the decision in Re Forsey and Hollebone’s 
Contract solicitors are invariably doing so. The report next refers 
to the report of the Committee on Local Land Charges. Under s. 
15 of the Land Charges Act, 1925, as amended by the Law of 
Property (Amendment) Act, 1926, and by the Town and Country 
Planning Act, 1947, the matters which are registrable against land 
as “local land charges” are, broadly speaking, either (a) charges 
for securing money recoverable by local authorities from the land 
or successive owners of the land under public health legislation, 
or (4) prohibitions of or restrictions on the user of the land im- 
posed by a local authority under planning legislation. But a 
number of other Acts passed since 1925 have provided for the 
registration in the register of local land charges of various matters 
which would not have been registrable under the Land Charges 
Act itself, either because they were not charges or prohibitions or 
restrictions of the type envisaged by that Act or because they were 
not imposed or enforceable by a local authority. The committee 
point out that there are, however, many other matters of a more 
or less analagous character arising under various modern statutes 
for the registration of which no provision is made. In practice, 
solicitors acting for a prospective purchaser accompany their re- 
quests for preliminary searches of the appropriate local registers 
with elaborate questionnaires addressed to the registrar making 
inquiries as to many such matters which, though not registrable as 
local land charges, may nevertheless affect the value of the land 
to the purchaser. Although under no statutory duty to do so, the 
registrars habitually answer these supplementary inquiries to the 
best of their ability and, indeed, sometimes volunteer information 
which is not specifically asked for. The Committee on Local Land 
Charges considered whether the present system should continue 
or whether it would be better to make all such matters registrable 





or alternatively to abolish registration altogether (save with regard 
to charges for securing money) and make everything else the sub- 
ject of informal inquiry. Among other recommendations made by 
that committee were (a) that a number of matters which are not at 
present registrable as local land charges should be made registrable 
but (5) that many of the matters at present dealt with by supple- 
mentary inquiries are not suitable for registration and that the 
practice of making supplementary inquiries should continue and, 
indeed, should be extended to various additional matters. The 
Lord Chancellor’s Committee think that if more matters are made 
registrable as local land charges the effect of the decision in Re 
Forsey and Hollebone’s Contract will become more far-reaching 
and the possibility of hardship resulting from it will be increased. 

In considering whether the law as laid down by Eve, J., should 
be amended it is pointed out that as local land charges are regis- 
tered against the land a purchaser can always discover them before 
entering into the contract. It is, therefore, only in cases in which 
the purchaser does not employ a solicitor before entering into a 
contract—i.e., in cases of open contracts and of sales by auction— 
that the law as laid down in Re Forsey and ‘Hollebone’s Contract 
can work injustice so far as local land charges are concerned. The 
committee recommend that the rule laid down in Re Forsey and 
Hollebone’s Contract should be abolished in the case of local land 
charges as also in the case of land charges registered in the central 
register. The committee think, however, that in the former case 
the parties should be at liberty to provide in the contract that 
the purchaser, whether or not he makes preliminary searches, shall 
be deemed to have notice of any local land charges registered 
against the property. Finally it is recommended that s. 198 of the 
Law of Property Act, 1926, should be amended so as to ensure 
that, while for the protection of the owner of the registered charge 
registration should constitute notice to all the world, registration 
shall not as between vendor and purchaser be deemed to give the 
purchaser knowledge at the date of the contract of any matters of 
which he was in fact ignorant. 


MIDDLESBROUGH PROBATION REPORT 


There seems to be a growing tendency to make probation orders 
for two years rather than for one, since it is thought better that a 
two year order should be discharged by reason of good conduct 
than that a one year order should have to be extended. This 
matter is often dealt with in the annual, reports of probation 
officers. In his report for 1956, Mr. Hugh Leslie, senior probation 
officer for the county borough of Middlesbrough, says it is obvious 
that chairmen are sincere when they say how pleased they are 
when application is made for the discharge of an order. We have 
no doubt that it is also a great encouragement to the probationer. 

It is stated that most of the home surroundings reports are in 
the nature of pre-trial inquiries, most of them relating to juveniles. 
Mr. Leslie feels that greater use could be made of the power 
to remand after a finding of guilt for the purpose of inquiries. 
Our own view is that pre-trial inquiries are better than no in- 
quiries, but that remands for inquiries after a finding of guilt are 
far better. Besides, there certainly ought not to be pre-trial 
inquiries in the case of an adult unless he consents (see a question 
and answer at p. 106, ante). A 

The number of probation cases remaining under supervision on 
December 31 was down by 19, and is the lowest figure since 
figures were recorded in 1945. There were 49 probation orders 
made during the year in respect of adults and 131 probation and 
supervision orders relating to juveniles. It is noteworthy that of 
34 probation orders made in the case of males over 17, 12 were 
made at quarter sessions. The figure for approved school after- 
care cases was up by nine, and matrimonial cases were the high- 
est since 1951. 
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Matrimonial case work, Mr. Leslie regards, as the most ex- 
hausting of the auxiliary services performed by probation officers, 
but regarded by all probation officers as essential. “ Under differ- 
ent circumstances, and in some countries” he adds “this work 
would be a separate department or service and accepted as a 
highly specialized form of case-work agency. There is no doubt 
of the need for this work and judging by the number of people 
who come direct to the probation office (over 90 per cent. of the 
total), it is now an accepted fact that the probation officer is the 
right person to approach when matrimonial troubles arise.” He 
expresses the hope that before long additional staff may be 
appointed in order to set up a combined probation and matri- 
monial conciliation service. 


THE HEALTH OF THE COUNTY OF LONDON 


The 1955 report of Dr. J. A. Scott, O.B.E., M.D., county medi- 
cal officer of health and principal school medical officer for 
London contains nearly 200 pages. Although the administration 
of the health and school medical services is broadly on the same 
principles as in other parts of the country the volume of the work 
in London gives it special interest. The home population of the 
county in the middie of 1955 was estimated to be 3,295,000—a 
decrease of 27,000 as compared with the previous year. The 
average age of the population was 37.5 years and the percentage 
above the age of 65 years was 11.6. As elsewhere, there was a 
preponderance of women in the older groups—mostly in the 55-64 
age group, and to a lesser extent in the 65-74 group—due to the 
higher mortality among men in the first world war. Above these 
ages it is suggested as “ merely a reflexion of the greater tough- 
ness of women.” The excess of women over men was 6.5 per cent. 
of which nearly half are women aged 65 or more; the excess for 
England and Wales was 3.7 per cent. of which nearly two-thirds 
are aged 65 or more. 

The annual reports of medical officers of health generally con- 
tain references to the degree of co-operation which exists with 
general practitioners. The London report shows that although 
the initiative in establishing liaison with general practitioners still 
rests with the council, in some districts there are encouraging signs 
of increasing readiness, especially on the part of the younger 
practitioners to co-operate more actively with health visitors. 
It is hoped to do more in encouraging general practitioners to 
take a leading part in the work being undertaken in respect of 
potential and existing problem families. 

There is an interesting appendix to the report reviewing in some 
details mortality in this century which is illustrated by a series of 
diagrams. The most striking reductions in the death rates have 
been in ages under 45, especially in children aged 1-4 years. At 
all ages throughout the period death rates for males were higher 
than for females. Women aged 65 now have an expectation of 
life of 15 years compared with 12 years for men; in 1901 the 
ane expectations were for women 11 years and for men 

years. 


Public Health and Housing 

In the section of the report dealing with infectious diseases it 
is noted that 50 years ago tuberculosis accounted for 12 per cent. 
of all deaths in London ; 30 years ago the figure was eight per cent. 
and 10 years ago it was five per cent. In 1955 it was two per cent. 
During the past five years tuberculosis has been responsible for 
one per cent. of all deaths of children under the age of five years ; 
for four per cent. of deaths in schoolchildren ; for 10 per cent. of 
the deaths among those aged 15-44 and for four per cent. of 
persons from 45-65 years old. It is clear, therefore, that in the 
most productive and reproductive years of life, tuberculosis still 
takes serious toll. 

The references to general public health show the extent of the 
housing problem in London, which, unlike other parts of the 
country, is shared by the county council with the borough councils. 
The medical officer of health is responsible for requesting re- 
housing on health grounds and 26,362 applications were so put 
forward during the year. To enable a fair decision to be reached, 
Many inquiries are made of the medical officers of health of the 
metropolitan boroughs and out-county authorities, of family doc- 
tors, or of the staffs of hospitals. Of the applications considered, 
three per cent. were recommended for special preference because 
re-housing was urgently necessary to reduce the danger of infec- 
tion arising from active pulmonary tuberculosis ; 16 per cent. were 
classified as “ most urgent” on other health grounds, and 39 per 
cent. as less urgent but justifying preference for health reasons. 
In the remaining 42 per cent. it was decided that the degree of 
medical urgency disclosed by doctors’ certificates did not warrant 
Preference. It is sometimes suggested that proper co-operation 
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does not exist between different authorities and departments con- 
cerned with health and housing. The report shows clearly, how- 
ever, the extent to which this exists in London. 

In previous reports there have been references to the need of 
more accommodation for the chronic sick or a better use of the 
existing accommodation. In so far as the welfare establishments 
are concerned there seems to have been little improvement. 
Despite the exchange of some chronic sick persons for infirm 
persons in hospital who could not be discharged to their own 
home, the number of chronic sick remaining in the council’s 
homes at the end of 1955 was 533, a decrease of only 26 compared 
with the previous year. In some homes sick bays were provided 
for the care of the aged suffering from temporary acute illness 
for whom hospital beds were not available. 


Local Health Services 

In London, like some other local authority areas, the home 
nursing service is still provided by voluntary district nursing 
associations acting as agents for the council. These associations 
(with one exception where a block grant is paid) were grant 
aided to the extent of 90 per cent. in 1952-53, 92 per cent. in 
1953-54 and 93 per cent. in 1954-55 and 1955-56. Forty-one per 
cent. of all patients whose treatment was completed were 65 years 
of age and over. Children under the age of five years accounted 
for six per cent. of the total. The demand for the loan of home 
nursing equipment continues to increase, possibly, it is thought, 
because many chronic sick and disabled persons formerly con- 
sidered to be “ hospital ” cases are now able to be nursed at home. 

The report shows the increased use which is being made in 
London, as elsewhere, of the domestic help service. The aged and 
chronic sick comprised 80 per cent. of the total helped, as com- 
pared with 77 per cent. in 1954. As pointed out in the report, 
the continuing high proportion of these persons requiring service 
is in itself an outstanding commentary on the need for such a 
service, and, with a growing proportion of aged people in the 
community, it seems inevitable that the demand will increase. 
Night helps are provided in London, as in a few other areas, to 
sit with chronic sick patients in their own homes to enable the 
relatives to get one or two nights’ sleep a week. 

The health services continued to be used wherever possible to 
prevent children from being received into care. The child help 
service, originally experimental, is now an integral part of the 
domestic help service, and has been extended so that help can be 
given where only one child is concerned (formerly there had to 
be at least two children needing care). Resident help can be 
provided in the children’s own homes to look after children tem- 
porarily deprived of the care of both parents (e.g., where the 
mother is in hospital and the father does night-work), and having 
no other adult staying in the home at night. In exceptional 
circumstances, and where paid employment has been given up 
for the purpose of undertaking the work, relatives of children to be 
cared for may be employed as child helps for those children. In 
other appropriate cases, neighbours or friends nominated by the 
parents may be employed for specific assignments. Early morning 
and evening help is also available if necessary. 

Chiropody is another matter mentioned in the report. The 
county council, like other bodies, has continually made represen- 
tations to the Ministry of Health for the extension of the National 
Health Service in this respect but so far without success. 


Mental Health Services 

For the first time since 1948 the number of persons referred 
as allegedly of unsound mind showed a slight decrease. But the 
number of persons dealt with in their own homes or otherwise 
than in an observation ward under ss. 14 and 16 of the Lunacy 
Act, 1890, or under s. 11 of the Act, was almost as great as in 
1954 whilst the number admitted to observation wards showed a 
disproportionate decrease. 

The number of mentally defective persons awaiting institutional 
care continued to increase. A hostel for 12 mentally deficient girls 
from special schools for the educationally sub-normal who have 
no suitable homes was opened in the year. As part of the pro- 
vision made for the occupation and training of mental defectives 
an industrial training centre, the first in London, was opened for 
20 male adult mental defectives. 


LANCASHIRE (No. 2) COMBINED PROBATION AREA 
REPORT 


It is common, and quite natural, for the smaller units in any 
system or organization to wish to preserve their individual identity 
rather than to be incorporated in some larger unit. Especially is this 
so when the members of the smaller unit have done their work satis- 
factorily and taken a keen interest in it. Against this it is sometimes 
urged that amalgamation makes for greater efficiency and economy. 
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Mr. R. A. Swarbrick, chairman of the probation committee for 
Lancashire (No. 2) combined area, writes in his foreword to the 
annual report: “ During the year the Home Office has been very 
active in its efforts to bring about an amalgamation of the 14 
probation areas in Lancashire. The suggestion is to bring all the 
staffs under one principal probation officer based in Preston or 
alternatively with three areas—Preston, Liverpool and Manchester. 
Although there would appear to be an 80 per cent. objection 
coming from the various areas in the county to both these sugges- 
tions, the last word lies with the Home Office. One feels, however, 
that it would be unfortunate should any change be made in this 
area in view of the efficiency, the harmony, the progress and the 
consolidation which has taken place.” 

In his report, Mr. Wm. E. Wotherspoon, senior probation 
officer, refers to the impression in some quarters that probation 
is more suitable for juveniles than for adults, and comments that 
in looking through case records he notes considerable success 
among adults. This, he thinks, may be attributed to the fact that 
as a general rule adults are, by their maturity, more ready to 
accept the terms of a probation order than are the irresponsible 
and high spirited juveniles. He cites one outstanding example of 
a man aged 31 with a criminal record who, after inquiries had 
been made by the probation officer on the direction of the Judge, 
was put on probation for three years, although the Judge had, he 
said, seriously considered a sentence of nine years’ preventive 
detention. Mr. Wotherspoon concludes: “For the 10 years this 
man had been in prisons in a negative capacity his cost to the 
ratepayers had been approximately £5 per week. Now, not only 
is he completely self supporting and by his efforts helping to 
produce important goods for export, but during the first six 
months of his probation order his earnings have been such as to 
warrant him paying £30 in income tax and £19 in national 
insurance contributions. This result has so far been achieved 
because a High Court Judge was willing to use the probation 
service and with the assistance and co-operation of a sympathetic 
employer. It is earnestly hoped this satisfactory progress will be 
maintained.” 

Mr. Wotherspoon suggests that in the magistrates’ courts, greater 
use might be made of the services of probation officers in the 
submission of reports after a remand under s. 14 (3) of the 
Magistrates’ Courts Act. 


THE WEEK IN PARLIAMENT 


From Our Lobby Correspondent 


Mr. Swingler (Newcastle-under-Lyme) asked the Secretary of 
State for the Home Department in the Commons if he would 
now reform the system of interviewing prisoners eligible for 
corrective training and take steps to safeguard against defamation 
of third parties who might be mentioned in reports published in 
court. 

The Secretary of State for the Home Department, Mr. R. A. 
Butler, said that as a result of his consideration of the problem, 
he had caused a circular to be sent to clerks of the peace suggest- 
ing that the terms or reports submitted to courts of quarter 
sessions by the Prison Commissioners on prisoners eligible for 
borstal training, corrective training or preventive detention should 
not usually be made public unless it became necessary to do so 
because the defence wished to challenge the report or for other 
reasons ask for it to be read out. The Lord Chief Justice, whom 
he had consulted, had been good enough to say that he agreed 
with that suggestion. That solution of the problem would safe- 
guard the interests of the defence and of third parties without 
putting any difficulties in the way of the court receiving the fullest 
information about the prisoner and his circumstances. 


MURDERS 
Mr. Butler told Mr. E. Johnson (Blackley) that the number of 
murders which became known to the police in the six months 
ending April 30, 1957, was 105, of which 35 became known after 
March 21, 1957, when the Homicide Act received the Royal 
Assent. The numbers in the six months ending October 31, 1956, 
and April 30, 1956, respectively, were 94 and 73. The figures for 
all three periods included cases subsequently found not to be 
murders. 
DRUNKS 
Mr. Butler told Mr. C. Gibson (Clapham) that the total number 
of offences of drunkenness proved. in England and Wales in 1956 
was 60,182, of which 5,385 were offences by persons under 21 
years of age. The corresponding figures for 1955 were $4,210, 
of which 4,417 were offences by persons under 21 years of age. 


LEGAL AID 
The Attorney-General stated that in the year ended March, 
1957, 5,254 of the 37,412 applications made were rejected on 
financial grounds. The figures for the year ended March, 1956, 
were 4,039 out of 34,967. 


MAINTENANCE 
The Maintenance Orders (Attachment of Income) Bill has been 
further considered in Standing Committee and has emerged with- 
out substantial amendment. 
The Maintenance Agreements Bill, which has passed the 
ae has accorded a unanimous Second Reading in the 
ords 


PARLIAMENTARY INTELLIGENCE 


Progress of Bills 
HOUSE OF LORDS 

Tuesday, May 28 
MATRIMONIAL CAUSES JURISDICTION BILL—read 1a. 
RENT BILL—read 3a. 
MAINTENANCE AGREEMENTS BILL—read 2a. 

HOUSE OF COMMONS 

Tuesday, May 28 

SUPERANNUATION BILL—read la. 


PERSONALIA 


APPOINTMENTS 

Mr. W. Lambeth, who for the past six and a half years has 
been clerk to Bradford, Wiltshire, urban district council, has been 
appointed clerk to Warminster and Westbury, Wiltshire, rural 
district council. He took up his new duties on June 1. 

Mr. Patrick G. Rust, D.P.A., has been appointed assistant 
town clerk of Ramsgate, Kent, borough. Mr. Rust is at present 
assistant solicitor to Barnstaple, Devon, borough council, and will 
take up his new duties on June 11, next. Mr. Rust succeeds Mr. 
F. G. Bishop, who has been appointed town clerk of Faversham. 

Mr. D. C. Farr, assistant Solicitor to Barking, Essex, corpora- 
tion, has been appointed junior assistant solicitor to Ilford, Essex, 
borough council. 

Mr. R. W. E. Hill, law clerk to Evesham, Worcestershire, 
borough council, has been appointed assistant solicitor to Chat- 
ham, Kent, borough council. He will take up his duties on 
June 24, next. Mr. Hill succeeds Mr. J. E. S. Bramer, who has 
been appointed as an assistant solicitor with Camberwell metro- 
politan borough council. 


RETIREMENTS 

Mr. Charles Ogle Gough, town clerk of Calne, Wiltshire, is to 
retire after 51 years’ service to the borough. Mr. Gough, who 
was born in Calne, succeeded his father in the office of town 
clerk in 1906. He is to continue his solicitor’s practice in Church 
Street, Calne. Last year Mr. Gough, who is 73, became the third 
freeman of Calne, in recognition of his 50 years’ service as town 
clerk. 

Mr. George I. Moxham, A.C.I.S., deputy town clerk of Slough, 
Bucks, has retired after 50 years of local government in Slough. 


OBITUARY 
Mr. Walter Lock Smith, clerk to Ammanford, Carmarthen, 
magistrates from 1914 to 1955, and coroner for Llanelly since 
1950, has died at the age of 77. 


NOTICES 


The next court of quarter sessions for the county of Cheshire 
will be held on Wednesday, June 26, 1957, at The Castle, Chester. 

The next court of quarter sessions for the county of Derby- 
shire will be held on Wednesday, June 26, 1957. 

An additional court of general quarter sessions for the borough 
of Maidstone, Kent, will be held on Thursday, June 13, 1957, at 
10.45 a.m., at the Court House, Palace Avenue, Maidstone. 


121 J.P.N. 305 
I really envy J.P.C. 
His talk of long vacation, 
As lawyer-clerk of U.D.C., 
I must have the wrong vocation ! 
D.L.O. 
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CORRESPONDENCE 


The Editor, 
Justice of the Peace and 
Local Government Review. 
DEAR SIR, 
BANK HOLIDAYS AND THE WEEKLY HALF-HOLIDAY 

I have read with interest Mr. J. A. Caesar’s short article on the 
above-mentioned at p. 211, ante, and I would hasten to assure him 
that he is not alone in the feeling of complexity of this section of 
the Shops Act, 1950. This very matter is, indeed, a hardy annual 
which causes trouble on each occasion it arises. 

I think Mr. Caesar is wrong in both his assumptions. It is 
generally agreed that Christmas Day is a bank holiday within the 
definition of s. 74, but the part of s. 1 (5) (“and that day is not 
the day fixed for the weekly half-holiday”’) was, in my opinion, 
intended to apply only to shops in areas where a Closing Order 
had been made. However, there is no doubt equally that the 
matter was soon recognized as ambiguous, hence the famous letter 
from the Home Office shortly after the passing of the Shops Act, 
1912, (consolidated into the Shops Act, 1950). 

The latter indicated that there was no objection in changing 
the weekly half-holiday (where this is not fixed by order) for one 
week to enable the weekly half-holiday in the preceding week to 
be the one immediately preceding the bank holiday. Although 
this information applied specifically to Christmas Day falling on a 
particular day, the principle allowed equally in the case before us 
now. 

Assuming, therefore, that the bank holiday (Christmas Day) falls 
on the day of “the weekly half-holiday ” (Tuesday), the half- 
holiday in that week is changed to the Wednesday (when it is 
closed anyway), and the shop may remain open on Tuesday, 
December 18. Similarly, where New Year’s Day is recognized 
as a day of public rejoicing, the weekly half-holiday on Tuesday, 
January 8, need not be observed because this is the weekly half- 
holiday succeeding a bank holiday upon which the shop is closed. 

This however, is only the first part of the whole probiem relating 
to this enforcement of the Shops Act, 1950. Although provision 
may have been made for opening (and closing) as above, another 
problem is raised where shop assistants are employed. By s. 17, 
where these do not work on the bank holiday, they can be em- 
ployed on the half-holiday immediately preceding, provided they 
have also a half-holiday in the week in which the bank holiday 
falls. I had to consider this problem last year and this situation 
came to my mind. If shop assistants were employed on the 
weekly half-holiday before Christmas, and the bank holidays in- 
cluded the day normally given as a half-holiday, the assistant had 
to be given a further half-day off in addition to the two bank 
holidays. That is, Christmas Day had to be given off because of 
the loss of the preceding weekly half-holiday, Boxing Day being 
a bank holiday by precedent a holiday by right, and another half- 
holiday had to be given to comply with s. 17. 

Whether the latter argument is generally acknowledged is doubt- 
ful but it seems to me to be logical and follows the purport of the 
Shops Act to protect the shop assistant. It may be relevant to 
point out that the provisions in the new Shops Bill now before 
Parliament will make provisions to avoid these issues. 

Yours faithfully, 
R. BILLINGS, 

: Chief Inspector. 
Weights and Measures Office, 

Greenbank Road, Plymouth. 


The Editor, 
Justice of the Peace and 
Local Government Review. 


SHOPS ACT, 1950 
“BANK HOLIDAYS AND THE WEEKLY HALF-HOLIDAY ” 
The writer of the article, “ Bank Holidays and the Weekly Half- 
Holiday,” Mr. J. A. Caesar, has, in your issue of April 6, entered 
upon the exercise which inspectors under the Shops Act, 1950, 
= ‘a annually to perform, and this has been going on since 


DEAR Sir, 


So far as your contributor goes, we would agree with him. We 
would go rather further than he has gone and say, for the purposes 
of the Shops Act, that Christmas Day, being a Common Law 
Holiday, falls within the definition of Bank Holiday. Your con- 
tributor, however, stops without examining the position when a 
shopkeeper exercises his right, under s. 1 (2), to change the day 
of his weekly half-holiday. 


Taking the example he has quoted where, by Order, shops are 
required to close on Tuesday at 1 p.m., an alternative day, Satur- 
day must appear in the Order (s. 1 (2)). We then get the position 
where Christmas Day falls on the day of the half-holiday and the 
shopkeeper desires to open on Tuesday, December 18. We consider 
it would be lawful for the shopkeeper to display a notice indicating 
that for the week commencing December 23 his haif-holiday will 
be Saturday, December 29 (in place of Tuesday, 25). Having done 
this he is at liberty to remain open on Tuesday, December 18 as it 
is the half-holiday immediately preceding the bank holiday (Christ- 
mas Day). This will secure that the shop is open on each week- 
day in the week commencing December 16, which was the shop- 
keeper's objective. 

In respect of Saturday, December 29, the shop may be kept 
open after 1 p.m. if the shop was closed all day on Boxing Day. 

The shopkeeper will then revert to Tuesday as his half-holiday 
in the week commencing December 30. It is generally accepted, 
we believe, that the change and the change back constitutes one 
change for the purpose of the Act, although the point has never 
been decided. This interpretation is the one now written into the 
present Shops Bill (cl. 3, proviso to para. (8)). 

An equally intriguing position arises in the north of England 
in connection with New Year’s Day. Whilst in Scotland both 
Christmas Day and New Year’s Day are bank holidays under the 
Bank Holiday Act, 1871, south of the border New Year’s Day 
is not so recognized. Immediately south of the border New Year’s 
Day may rank as a bank holiday for the purposes of the Shops 
Act, being a day of public rejoicing (or mourning), but is this a 
correct interpretation? Immediately south of the border there 
may be some substance in such a contention, but how far south 
may one reasonably expect to have to take notice of the influence 
of our Scottish friends ? 

Yours faithfully, 
J. M. LOTEN, 
15—16 Aldermanbury, Honorary Secretary, 

London, E.C.2. Institute of Shops Act Admin. 


(Our contributor, Mr. J. A. Caesar, writes: 

“ Although Mr. Billings states that ‘it is generally agreed that 
Christmas Day is a bank holiday within the definition of s. 74’ 
I still cannot find any English legal authority for this. Todd, 
Burns & Co. Ltd. vy. Dublin Corporation (1913) 47 L.L.T. 157, held 
that Christmas Day was a week-day and a bank holiday for the 
purposes of the Shops Act, 1912, but this, of course, is an Irish 
case, and a bank holiday in Ireland is not necessarily a bank 
holiday in England. 

Mr. Loten, on the other hand, refers to Christmas Day as a 
Common Law holiday but this is irreconcilable with Halsbury’s 
definition of ‘ holidays ’ as quoted in my article. 

In my article I indicated that Christmas Day has been specifi- 
cally included in the definitions of ‘ public holidays’ for various 
different purposes—reg. 56 of the Police Regulations, 1952, pro- 
vides one illustration—but these purposes do not, as far as I am 
aware, include the purposes of the Shops Act. 

I cannot trace the Home Office letter to which Mr. Billings 
refers but there is a Home Office Memorandum of April, 1913, 
para. (v) of which, under the sub-head ‘ Weekly Half Holiday,’ 
says, in referring to the right of a shopkeeper to fix the weekly 
half-holiday, that ‘if he had fixed Thursday as the day for his 
weekly half-holiday and Christmas Day fell on a Tuesday, then, 
provided he kept his shop closed throughout Christmas Day, he 
could keep it open either on the Thursday afternoon before or the 
Thursday afternoon after Christmas Day; or if he kept his shop 
closed both on Christmas Day and Boxing Day he could keep it 
open both on the Thursday before and the Thursday after.’ This, 
however, is an administrative memorandum purely and simply and 
does not have the force of law. (It is interesting to observe that 
in a foot-note to the reprint of this Home Office Memorandum in 
Dumsday’s Local Government Law and Legislation for 1913, on p. 
412, it is stated—but without quoting any authority—that ‘ Bank 
Holiday’ includes any public holiday, e.g., Good Friday and 
Christmas Day, or day of public rejoicing or mourning). 

The only ground, in my view, upon which it could be said that 
Christmas Day is a bank holiday for the purposes of the Shops 
Act is because it is a ‘day of public rejoicing or mourning’ but, 
as indicated in my article, I can find no authority for this. As 
regards New Year’s Day, however, it seems clear that nowhere in 
England can it be deemed to be a bank holiday for the purposes 
of the Shops Act, unless it is lawful for there to be different 
— holidays for different parts of England (which I very much 

oubt). 
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Turning, therefore, to the example quoted in my article (wherein, 
it will be remembered, Tuesday was the weekly half-holiday), the 
closing of a shop all day on Tuesday, December 25, would not, 
per se, render lawful the opening of the shop after 1 p.m. on 
Tuesday, December 18, irrespective of whether Christmas Day is 
a bank holiday or not. 

Closing all day on Wednesday, December 26, however, would, 
since Boxing Day is a bank holiday, enable the shop to be opened 
after 1 p.m. on Tuesday, January 1, as New Year’s Day is not a 
bank holiday ; but if the shop were to be closed after 1 p.m. on 
Tuesday, January 1, as well as all day on Boxing Day, the question 
of whether or not it would be lawful to open after 1 p.m. on 
Tuesday, December 18, depends upon whether Tuesday, December 
25, is a bank holiday or not—if it is not, then the shop could be 
opened after 1 p.m. on Christmas Day itself but must be closed 
for the weekly half-holiday on December 18; if, on the other 
hand, Christmas Day is a bank holiday, then the shop could be 
opened on Tuesday, December 18, only (in my view) if Christmas 
Day were to be regarded as a ‘dies non’ for the purposes of the 

















Shops Act (i.e., was not to be considered as ‘the half-holiday 
immediately preceding’ the bank holiday of December 26). 

I agree, however, that, by exercising his right of changing the 
weekly half-holiday in the week containing Christmas Day, a 
shop-keeper could substitute, say, Saturday for Tuesday with the 
result that opening after 1 p.m. on Tuesday, December 18, would 
be lawful if Christmas Day were a bank holiday and if the shop 
were shut all day on Christmas Day and after 1 p.m. on the 
weekly half-holiday immediately succeeding Christmas Day. The 
problem would, however, still be complicated as jfegards the 
position arising on closing all day on Boxing Day. 

Finally, I have not specifically considered s. 17 of the 1950 Act 
but am prepared to agree with Mr. Billings that similar problems 
can arise in relation to the employment of shop assistants; un- 
fortunately, too, I have not had an opportunity of perusing the 
provisions of the current Shops Bill, but it is to be hoped that the 
Bill will finally resolve all these problems, for, so far as I under- 
stand the law as it at present stands in England, I cannot with 
confidence say that I can see any reason to depart from the views 
expressed in my article.”—Ed. J.P. and L.G.R.]. 


OMNIA WINCAT AMOR 


The word “ contempt,” in legal and political circles, covers 
a multitude of sins. Contempts in facie curie may be pun- 
ished by any court of justice; they include the disturbance 
and obstruction of a court when it is actually sitting, insult- 
ing language or behaviour to the court itself; the refusal of 
a witness to be sworn or to answer proper questions. Under 
the category of contempt ex facie curie come private 
communications to a Judge on a matter pending before him, 
speech or writing calculated to interfere with the due course 
of justice—particularly comment on pending proceedings 
which may influence the members of a jury or the public at 
large. Disobedience to an order of a court of record may 
be a contempt, and so may any kind of unauthorized 
interference with a ward in Chancery. 

The law-abiding nature of the Englishman has limited cases 
of contempt in facie curi@. We seem to remember one case, 
reported in the Year Books in Norman-French, of a prisoner 
qui jecta un brickbat sur le dit Justice, and there is at least 
one record of a committal for “ flinging an egg at the Judge” 
(Re Cosgrave (1877), Seton, 7th edn., 457). Contempts of the 
second category are more common, and prosecutions for 
publishing matter calculated to interfere with the due course 
of justice are apt to follow sensational criminal trials. 

Recent correspondence, and at least one leading article, in 
The Times has dealt with “the ancient system of parlia- 
mentary privilege, under which each House is entitled to 
punish contempt of itself.” One correspondent has pertin- 
ently remarked that the procedure involved does not provide 
for one of the first essentials of natural justice—the hearing 
of the case for the defence. Six members have put down a 
motion calling upon the Committee of Privileges to report 
generally upon the question. 

In the United States Senate, “* contempt ” has become asso- 
ciated with the activities of the late Senator McCarthy, and 
the offence has (oddly, to our ears) often been charged against 
those who refused, under their constitutional rights, to answer 
questions of a Senatorial Committee prying into the political 
beliefs or affiliations of themselves, their families or friends. 

Among all these varied aspects of the word “contempt,” 
it may be doubted whether any case has occurred to compare 
with that recently reported from Chile. Sefiora Maria de la 
Cruz, a former member of her country’s Senate, has been 
sentenced in Santiago to 61 days’ banishment to the interior, 
and the payment of a fine, for contempt of court during a 
criminal trial. The conduct which led to her conviction does 
not relate to the improper use of brickbats or eggs; what 
she did was to wink at the Judge during the hearing. 


We are not told in what capacity Sefiora de la Cruz was 
attending the proceedings, whether as advocate, witness, 
defendant, or merely as a reporter or observer. Perhaps it 
really makes little difference, for the gravamen of the charge 
against her is that “ the wink might have given the impression 
that the Judge was in collusion with her.” Among a South 
American people of Spanish descent, renowned alike for the 
seductive elegance of their women and the gallant suscepti- 
bility of their men, a wink may well be charged with a higher 
lethal content than in the staid imperturbability of Anglo- 
Saxon life. In the minds of our dull and unimaginative 
community a wink is part of the esoteric activity among the 
“tic-tac men” that bewilders the novice at a racecourse; 
the almost imperceptible flutter of an eyelid, the raising of an 
eyebrow, among the connoisseurs at Sotheby’s or Christie’s, 
merely signals the addition of £5 or £10 to the previous bid. 
But as a sign of collusion—with or without amatory implica- 
tions—the wink is in this country démodé. It is one of those 
social habits, essentially Dickensian in origin, Victorian in 
retrospect, that was vulgarized by the Edwardian music-hall, 
and went out with the “ toff,” the “ masher ” and the “ knut” 
at the opening of the First World War. 

Whether its demise is to be regretted is an open question. 
There is little today of the finesse that went with collusive 
confidences or amorous invitations in Regency days; in our 
social and conversational habits we have more in common 
with the personages of William Congreve than with those of 
Jane Austen. Jonathan Swift, in his Journal of a Modern 
Lady, writes of one who could 

Convey a libel in a frown 
Or wink a reputation down. 

What is interésting, is to remark how some of the old, 
obsolete conventions of behaviour are still preserved among 
the archaisms of the lawyer’s language. In the law of 
defamation the term innuendo reminds us, by its Latin deriva- 
tion, of the method of conveying a hint, or indirect intimation, 
by a nod or a knowing jerk of the head. Collusion, by 
derivation, means “playing or sporting together”; while 
the Latin conivere, which meant in its literal sense “ to half- 
close the eyes,” came to mean, metaphorically, to wink or 
connive at an impropriety. But “a wink is as good as a nod 
to a blind horse”; justice is proverbially blind, and public 
policy is a restive horse, so perhaps the appropriate authority 
in Santiago will exercise the prerogative of mercy in favour 
of Sefiora de la Cruz but tell her to keep a straight face in 


future. 
ALP. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to “The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


1—Bastardy—Complaint before birth—Putative father abroad. 

We act on behalf of a client (a young woman) who gave birth 
to an illegitimate child on July 17, 1956. We have all the evi- 
dence necessary to prove the case against the putative father. 

Before the child was born on July 17, 1956, the putative father 
left this country on February 15, 1956, and went to New Zealand. 

Whilst the mother was pregnant with the child she attended at 
the magistrates’ clerk’s office and laid a complaint against the 
putative father and this complaint was endorsed with the words 
“with child ”—this, we understand, implied that the mother was 
pregnant and that the child had not, at that time, been born. 

We are informed by the magistrates’ clerk that no further step 
need be taken to protect the mother’s and child’s rights so that 
if the putative father returns to this country in the future, the 
complaint is not out of time. a 

We shall be glad to know whether you agree with this view or 
whether any further steps should be taken to protect the mothers’ 
and child’s interests. 

H.WSS. 


Answer. ‘ 
We assume the mother’s complaint was made on oath and, if 
this is so, no further step need be taken. 


2—Children and Young Persons—Fit person order to local 
authority—Effect of High Court order. ° 

A child is in the care of the county council by virtue of a 
“fit person” order made under the Children and Young Persons 
Act, 1933. Proceedings for divorce were taken by the mother 
and on the divorce being made absolute the question of the 
custody of the child was referred to the Judge in Chambers. 
Under s. 26 (1) of the Matrimonial Causes Act, 1950, the court is 
empowered to make such provision as appears just with respect 
to the custody . . . of the children. If such an order is made 
will it automatically terminate the “fit person” order or would 
it merely enable the party to whom custody is awarded to apply 
to the magistrates’ court for revocation of such order ? 

Q.H.L.L. 
Answer. 

In our opinion the order for custody does not automatically 
terminate the fit person order. Such an order can be revoked 
only upon application to a juvenile court in accordance with the 
provisions of s. 84 (6) of the Children and Young Persons Act, 
1933. It would be proper to inform the juvenile court to which 
application was made, of the proceedings in the High Court, so 
that the effect of the Judge’s order might be considered. 


3—Commons—Scheme for management—Contribution by parish 
council. 

In s. 5 of the Commons Act, 1899, the following words appear : 
“A parish council may contribute ... to the preparation and 
execution of a scheme.” 

Would you please let me have your opinion as to whether the 
word “execution” used in this section refers to the execution 
of the document which is prepared by the Ministry of Agricul- 
ture, Fisheries and Food, or whether it relates to the putting 
into operation of the works which the scheme authorizes. 

BARTOR. 
Answer. 
Pn. think the expression means the carrying of the scheme into 
ect. 


4—Evidence—Leading question in re-examination—Reference 
by counsel to the contents of his brief. 

In a recent case, a defendant, when giving evidence in chief, 
quite properly mentioned facts to which he had not referred in 
Statements which he had made to the police when they were 
ne the incident in which the defendant had been con- 
cerned. 

In cross-examination, the defendant was asked how it was that 

had not mentioned the facts referred to before doing so in 
court. 

In re-examination, counsel for the defendant asked him if he 
had not told his (the defendant's) solicitor of those facts and, 
holding up his brief, indicated to the bench where that statement 
was included in the brief. 


The clerk of the court intervened and advised that the evidence 
elicited in this way was inadmissible as, in a criminal case, lead- 
ing questions cannot be asked when a witness is being re-examined 
and counsel cannot himself disclose the contents of his brief to 
the bench in the way indicated. 

I should much appreciate your comments in this matter. 

LATKA. 
Answer. 

There is no doubt that leading questions must not be asked in 
re-examination, except with the permission of the court. We 
agree that counsel should not have referred to the contents of 
his brief in the way in which he did. 

We think that, in the circumstances, counsel might properly 
have asked the defendant, in re-examination, whether he had 
mentioned the facts in question to anyone before coming to 
court, and, if so, to whom. 


5.—Housing Acts, 1936-1954—Provision of cooking facilities. 

My council have erected houses in which the only means of 
cooking is by electricity. A question is now posed whether the 
cost involved, viz., £2 3s. for each stove, should be borne by the 
tenant or the council as landlords. 

Section 9 of the Housing Repairs and Rents Act, 1954, deals 
with fitness of houses for human habitation. One of the con- 
ditions is that facilities be provided for storage, preparation and 
cooking of food and for the disposal of waste water, and that 
a house shall be deemed to be unfit if, and only if, it is so far 
defective in one or more of the matters enumerated in the sec- 
tion that it is not reasonably suitable for occupation in that 
condition. Some members hold the opinion that having regard 
to the section cooking stoves should be provided by the council. 
Could you let me have your view on the interpretation of the 
word “ facilities,” as this seems vague. 

CRINO. 
Answer. 

The enactment in s. 9 of the Act of 1954 is based upon a 
provision in the Housing, Town Planning, &c., Act, 1919, which 
was re-enacted upon consolidation in 1925 and 1936. This began 
as a power for making byelaws and was directed to houses let in 
lodgings or occupied by members of more than one family. Later 
the byelaws became one of the tests to apply in determining whe- 
ther a house was fit for human habitation. This is the reason for 
the repealing provisions in s. 9 (3) (a) of the Act of 1954. In 
the earlier sections Parliament spoke of “ accommodation” for 
the preparation and cooking of food. The change from accom- 
modation to facilities, in s. 9, must be assumed to have a purpose 
and the purpose can only be to make sure that something is 
provided beyond accommodation, which could be no more than 
an area of floor space; the word “ facilities” must indicate 
something which makes it easier than it would otherwise be for 
the occupier to cook his food. The vital words are: “that it 
is not reasonably suitable for occupation in that condition.” 
Since the section is not limited, as were older provisions about 
unfitness, to houses for the working classes, the contention men- 
tioned in your letter would mean that the biggest flats, or 
privately owned houses, were not reasonably suitable for occupa- 
tion, even though the owner had a gas points and power 
points, unless some form of cooking stove was also provided. 
This conclusion would be preposterous in relation to privately 
owned property, where ordinary practice regards the provision 
of a gas cooker or electric cooker as a matter for the house- 
holder, not for the property owner, and we cannot find in s. 9 or 
elsewhere anything which by inference requires the council to 
provide a facility beyond the power points. 


6.—Licensing—Permitted hours—No obligation upon licence- 
holder to keep his premises open. 

Section 110 of the Licensing Act, 1953—early closing licence— 
obviously implies the obligation of an on-licence holder to remain 
open during permitted hours. 

I can find no reference to a similar obligation on the part of 
an off-licence holder. 

I would respectfully point out that when considering the grant 
of a new licence, the licensing justices apparently take into con- 
sideration the number of licences both on and off which are held 
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in that particular district, and an off-licence which is not open 
for the full permitted hours is not rendering the full service to 
the public for which purpose that licence was granted. 

Should there be such an obligation on the part of an off- 
licensee, how does it affect a pharmacy holding a wine off-licence ? 

NERBA. 
Answer. 

Licensing law imposes no obligation upon the holder of an on- 
licence or an off-licence to keep his premises open. The Licensing 
Act, 1953, s. 100, prohibits the sale of intoxicating liquor outside 
the permitted hours: the permitted hours are prescribed in ss. 101 
and 102 of the Act and s. 110 does no more than curtail them 
by one hour in the case of an early-closing licence. 

If licensed premises, whether the licence held is an on-licence 
or an off-licence, can be shown, by reference to the hours during 
which they are closed for licensed business, not to be filling a 
public need, the matter is one for consideration by the licensing 
justices on an objection to the renewal of the licence. 

If statistics were collected, it would be discovered that a great 
number of pharmacists, grocers and other traders who have off- 
licences appendant to their main business, close their shops at 
the normal hours for the closing of shops in their districts. 


7.—Magistrates—Jurisdiction and powers—Award of costs to 
police—Including costs of plans and photographs. 

In dealing with this question in P.P. 9, at p. 137, ante, you 
express the opinion that the court can order the payment of costs 
incurred by the police in preparing photographs for the assistance 
of the court. Would your view be the same if the photographs 
or plans were, in fact, prepared by a police officer either during 
his ordinary hours of duty or during his off duty period on pay- 
ment of overtime ? 

Section 5 (2) of the Criminal Justice Administration Act, 1914, 
defined police fees as “all duly authorized fees payable to any 
constable in the execution of his duty.” This would appear to 
me to mean the fees for the time being in force and authorized 
by the Home Secretary for certain specific police duties. Photo- 
graphs and plans are not, so far as I know, included in any such 
scale and therefore could be charged as costs. This provision 
has, however, been repealed and replaced by s. 31 (3) of the 
Magistrates’ Courts Act, 1952, in which police fees are defined 
as “all fees payable to a constable.” This definition appears to 
me to be much wider than the one formerly in operation and if, 
in fact, a police constable is paid for the preparation of photo- 
graphs or plans, is the court not prohibited from adding them 
to the fine ? 

M.A.B. 


Answer. 
We do not think that the definition in s. 31 (3), supra, has 
effected any change in the position. Police fees do not include 
police wages or salaries or payments for overtime. 


8.—Magistrates—J urisdiction—Offences in different divisions. 

I have to prosecute a firm for offences under this order arising 
from the sale of food not properly marked with a true statement 
of minimum net weight. There were two offences, committed 
in separate petty sessional divisions, but the food was in each 
case of the same brand. Both offences reveal negligence of a 
startling degree, to say the least of it. 

I am anxious to lay an information in respect of each offence 
and wish to take both cases before the same court for several 
reasons : 

1. It would save the defendants the need to travel on two sep- 
arate occasions. 

2. It would save the council’s officers the need to appear in 
court twice. 

3. The court would be aware that we were not simply prose- 
cuting in one isolated case. 

Having spoken to the two justices’ clerks concerned, one of 
whom is prepared to have both cases heard in his court and the 
other who says that his bench have no jurisdiction to hear an 
information in respect of an offence committed in another petty 
sessional division, although from the same county, I write to 
inquire if you have had this problem before ? 

My own view is that the justices are county justices and can 
properly deal with any case committed in the county, even though 
not committed in their own particular petty sessional division. 
Would you be good enough to let me know if you agree, and 
in any event whether you think my reasons for taking both cases 
together are valid ones. Fusso. 

Answer. 

We agree with our correspondent’s view that either court can 

deal with both informations. This seems to be clear from s. 2 (1) 
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of the Magistrates’ Courts Act, 1952. A rather similar ques- 
tion, concerning one offence only, was dealt with in a P.P, at 
119 J.P.N. 403. We think the reasons adduced by our corres- 
pondent are valid, with the possible exception of 3. 


9.—Nuisance—N oise—Deposit of manure. 

Complaints have been received of nuisance created by a bird 
scaring device. The device consists of an explosive charge which 
is detonated frequently throughout the day and stands on agri- 
cultural land near residential properties. Complaint has also been 
made of smell arising from the deposit of sludge on the land It js 
the farmer’s practice to have the sludge delivered in loads over a 
period, and to store it until enough is in hand to spread on his 
land before ploughing in. 

1. Do you know of any power which gives the council contro] 
over the bird scaring device ? 

2. Do you consider that the agricultural land or the deposit 
of sludge may be dealt with under s. 92 of the Public Health 
Act, 1936 ? BorkIn. 

Answer. 

1. No; this seems a matter for private remedy. 

2. Yes, in our opinion. The sludge is capable of being pre- 
judicial to health or a nuisance. Whether it is so in fact will be 
for determination if proceedings are taken. 


10.—Road Traffic Acts—IJnsurance—Car left by owner in road out- 
side his residence—“ Use” within the meaning of s. 35 of the 
1930 Act. 

Your opinion on the following point would be appreciated: 

The owner of a car left it outside his place of residence and 
was subsequently interviewed by the police. He was asked to 
produce the certificate of insurance for the vehicle and it was 
found that the policy had expired. 

Proceedings were taken for being an uninsured user, but the 
justices refused to convict on the ground that leaving a vehicle 
in the street did not constitute “ use.” 

There appear to be no authorities on the point, but if the 
justices were right it would appear that, had an accident occurred 
due to the presence of the unattended vehicle on the road, no 
proceedings could be instituted against the owner for being 
uninsured. 

MIXor. 
Answer. 

We answered a rather similar question at 119 J.P.N. 774, 
P.P. 14. In our view, having regard to the intention of s. 35, 
we think that this does constitute a use of the vehicle on a road 
for the purpose of that section. We do not think there is any 
direct authority on the point. 


11.—Street Lighting—Lamp not now necessary—Continuance at 
request. 

A bridle way for a time was the quickest route from some new 
estate development to the shopping centre and the railway station. 
Because of this the council installed a street lamp in the bridle 
way, having obtained the consent of the owner of the soil. The 
subsequent construction of estate roads has made the section of 
bridle way redundant so far as the needs of local pedestrians are 
concerned, except to the extent to which they need to gain access 
to a shop and smallholding fronting on the bridle way at the 
point where the street lamp stands, the proprietor being the 
owner of the soil referred to above. The council are desirous 
of removing the street lamp, having provided improved lighting 
nearby in connexion with the use of the other roads referred to, 
but the owner of the shop and smallholding has protested. While 
there seems to be no legal reason why the council should not 
remove the street lamp if they so decide, they are contemplating 
offering to retain this lighting in consideration of a payment by 
the owner of the premises concerned, approximately equal to 
the annual cost of the light. The local electricity board, with 
whom the council have a contract for the supply of electricity 
for street lighting, raise no objection from their point of view. 
Do you consider that the council would be acting ultra vires in 
coming to such an arrangement as they contemplate, bearing in 
mind the purposes for which their powers to light streets exist ? 

PINSED. 
Answer. 

The council's power to provide lighting is not restricted to the 
jminimum which will suffice. The lamp was lighting and wi 
continue to light a highway, so we see no legal objection to its 
being retained, despite the better lighting now available. But 
the council are not in the circumstances bound to retain it, a 
we think they can make a bargain, with the person who has & 
special interest, as a condition of their doing so. 
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